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F or construction projects, timing is everything. Each activity must be precisely timed and
 logically sequenced so the project proceeds in a unified, orderly manner. The greatest
 mess results when too many workers are trying to do too many tasks without a clear
 plan.

The federal claims process is no different; a contractor has the greatest success when timing is
 understood and properly managed. If a contractor has a dispute on a federal project and
 submits a formal claim, a clock starts for the contracting officer’s response (typically 60 days). If
 the claim is approved, it is good news for the contractor. If the claim is denied, then the timer re-
sets. Now, it ticks for the contractor, which must appeal the decision to the appropriate
 contracting agency (within 90 days) or the Court of Claims (within one year), or else the claim
 may be lost.

A potential problem arises when the timing for the claims process does not marry with the timing
 for the remainder of the project. Even if the project is ongoing, the appeals clock continues to
 run, which puts a contractor in an awkward position of prosecuting an appeal while
 simultaneously proceeding with the project. In some situations, additional damages may accrue
 from the same claim. In others, additional problems may arise on the project, leading to entirely
 new claims. On a particularly long project, that first claim may be on its way to trial just when
 the contractor is quantifying a second, third or even fourth impact. Any attempt by the contractor
 to comprehensively address all the issues may be complicated by the fact that, once in
 litigation, a separate government official from the project’s contracting officer may be in charge
 of the claim in litigation, and he or she may have very different views about the project.

When presented with this dual-track situation, a contractor may face hard choices. Certain
 principles of law, such as the “enlarged claim doctrine,” may allow a contractor to later add
 damages to its original claim. In many situations, however, new damages cannot be added
 because they stem from a separate claim. A good rule of thumb is that if the government could
 logically grant relief on Item A while denying relief on Item B, these are separate claims. With
 the separate claim comes the need for an entirely new submission from the contractor and a
 new decision from the contracting officer, which may take another 60 days or more.

Further, if the contractor proceeds to trial on only some of its claims, it may be barred from
 presenting these later claims under principles of res judicata. This is particularly true if the
 contractor knew about the additional claims and had within its power the ability to ensure that
 the additional claims were certified and presented, but did not timely act to do so. Prosecuting
 one claim too early may leave the contractor at risk to lose later claims.

Managing the claims process is no different from managing the project. Onsite, the excavator
 has to be coordinated with the mason and the mason with the electrician. So, too, must a
 contractor’s claims be coordinated so one claim does not outpace the others. When
 encountering difficulties on a federal project and considering a claim, an attorney experienced
 in construction claims and litigation can assist in managing those activities to achieve a timely,
 successful result.

RELATED

BOND PROTECTION UNDER
 THE FEDERAL MILLER ACT

PAYMENT BOND CLAIMS:
 TIPS FOR THE CLAIMANT

http://constructionadnetwork.com/www/delivery/ck.php?oaparams=2__bannerid=515__zoneid=91__cb=3ed6925347__oadest=https%3A%2F%2Fwww.nxtbook.com%2Fygsreprints%2FABC%2Fabc_ce_nov14_insert%3Futm_campaign%3DConstruction+Executive%26utm_source%3DRisk+Management%26utm_medium%3DBanner%26utm_content%3D468x60%26utm_term%3D2015_January
http://enewsletters.constructionexec.com/riskmanagement/2013/04/bond-protection-under-the-federal-miller-act/
http://enewsletters.constructionexec.com/riskmanagement/2013/04/bond-protection-under-the-federal-miller-act/
http://enewsletters.constructionexec.com/riskmanagement/2013/04/bond-protection-under-the-federal-miller-act/
http://enewsletters.constructionexec.com/riskmanagement/2013/12/payment-bond-claims-tips-for-the-claimant-and-bonded-party/
http://enewsletters.constructionexec.com/riskmanagement/2013/12/payment-bond-claims-tips-for-the-claimant-and-bonded-party/
http://enewsletters.constructionexec.com/riskmanagement/2013/12/payment-bond-claims-tips-for-the-claimant-and-bonded-party/


Timing Is Key to Claims on Federal Construction Projects | Risk Management

http://enewsletters.constructionexec.com/riskmanagement/2015/01/timing-is-key-to-claims-on-federal-construction-projects/[1/27/2015 2:18:47 PM]

Leave a Comment
Submit an Article 

Matthew J. Whipple
Matthew Whipple is with Eckert Seamans Cherin & Mellott, LLC, a national law firm with more than
 375 attorneys located in offices throughout the eastern U.S. He focuses his practice on general
 commercial litigation and construction related issues and represents construction clients, including
 owners, contractors and sub-contractors, involving claims for project delay and acceleration,
 differing site conditions, defective specifications and recovery of home office and field office
 overhead. He advises clients on federal procurement and construction projects under the Federal

 Acquisition Regulations (FAR) and on issues of contract drafting, negotiation and risk management. Eckert Seamans
 Cherin & Mellott, LLC clients represent nearly every facet of the economy, including multinational corporations, small
 businesses, nonprofit institutions, municipalities, government agencies and individuals. Matthew can be contacted at
 mwhipple@eckertseamans.com; 412.566.6116. 
Contact: Email Website

LEAVE A REPLY
Your email address will not be published. Required fields are marked *

Name *  

Email *  

Website  

Comment

You may use these HTML tags and attributes: <a href="" title=""> <abbr title=""> <acronym
 title=""> <b> <blockquote cite=""> <cite> <code> <del datetime=""> <em> <i> <q cite="">
 <strike> <strong>

 Notify me of follow-up comments by email.

LATEST ARTICLES

Claims Management: A Problem-Solving Approach

To reduce the inherent risk to
 the owner, prime contractor
 and potential claimants on a
 federal project, the Miller Act
 requires a payment bond to be
     
      
  
   

PREPARING FOR A
 PROFESSIONAL LIABILITY
 INSURANCE RENEWAL

 AND BONDED PARTY
Payment bonds are required on
 nearly all state and federal
 construction projects, and are
 placed on many private
 projects as well. These bonds
   
    
      
    
     
    
 

http://enewsletters.constructionexec.com/riskmanagement/submit/
http://enewsletters.constructionexec.com/riskmanagement/author/matthew-j-whipple/
mailto:mwhipple@eckertseamans.com
mailto:mwhipple@eckertseamans.com
http://www.eckertseamans.com/
http://enewsletters.constructionexec.com/riskmanagement/2015/01/claims-management-a-problem-solving-approach/
http://enewsletters.constructionexec.com/riskmanagement/2013/04/bond-protection-under-the-federal-miller-act/
http://enewsletters.constructionexec.com/riskmanagement/2014/12/preparing-for-a-professional-liability-insurance-renewal/
http://enewsletters.constructionexec.com/riskmanagement/2014/12/preparing-for-a-professional-liability-insurance-renewal/
http://enewsletters.constructionexec.com/riskmanagement/2014/12/preparing-for-a-professional-liability-insurance-renewal/
http://enewsletters.constructionexec.com/riskmanagement/2014/12/preparing-for-a-professional-liability-insurance-renewal/
http://enewsletters.constructionexec.com/riskmanagement/2013/12/payment-bond-claims-tips-for-the-claimant-and-bonded-party/
http://enewsletters.constructionexec.com/riskmanagement/2013/12/payment-bond-claims-tips-for-the-claimant-and-bonded-party/


Timing Is Key to Claims on Federal Construction Projects | Risk Management

http://enewsletters.constructionexec.com/riskmanagement/2015/01/timing-is-key-to-claims-on-federal-construction-projects/[1/27/2015 2:18:47 PM]

Timing Is Key to Claims on Federal Construction
 Projects

A Pilot’s Checklist for Construction Risk
 Management

Be Bond Worthy to Avoid Surety Claims

Merchants Bonding Company Salutes Contractor’s
 Services Inc

THE MAGAZINE JANUARY 2015

Uncompromising
 Leadership: The
 Foundation of a World-
Class Safety Program

What Will GOP Victories
 Yield in the 114th
 Congress?

Smart Growth: Building
 Your Business Without
 Breaking the Company’s
 Back

Subscribe

http://forms.ce.magazinexperts.com/subscribe?utm_source=risk_management_january_2015&utm_medium=the_magazine_widget&utm_campaign=magazine_cross_promo
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/
http://enewsletters.constructionexec.com/riskmanagement/2015/01/a-pilots-checklist-for-construction-risk-management/
http://enewsletters.constructionexec.com/riskmanagement/2015/01/a-pilots-checklist-for-construction-risk-management/
http://enewsletters.constructionexec.com/riskmanagement/2015/01/be-bond-worthy-to-avoid-surety-claims/
http://enewsletters.constructionexec.com/riskmanagement/2015/01/merchants-bonding-company-salutes-contractors-services-inc/
http://enewsletters.constructionexec.com/riskmanagement/2015/01/merchants-bonding-company-salutes-contractors-services-inc/
http://constructionadnetwork.com/www/delivery/ck.php?oaparams=2__bannerid=569__zoneid=67__cb=44f1b22ff0__oadest=http%3A%2F%2Fwww.info.avalara.com%2FConstructionTaxConundrum%3Futm_source%3DRisk%2520Management%26utm_medium%3Dbanner%26utm_content%3D300x250%26utm_campaign%3DConstruction%2520Executive
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/16
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/16
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/16
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/16
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/8
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/8
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/8
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/18
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/18
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/18
https://www.nxtbook.com/ygsreprints/ABC/abc_ce_jan2015/#/18
http://forms.ce.magazinexperts.com/subscribe?utm_source=risk_management_january_2015&utm_medium=the_magazine_widget&utm_campaign=magazine_cross_promo


Timing Is Key to Claims on Federal Construction Projects | Risk Management

http://enewsletters.constructionexec.com/riskmanagement/2015/01/timing-is-key-to-claims-on-federal-construction-projects/[1/27/2015 2:18:47 PM]

2015 CONTRACTOR’S RESOURCE
 DIRECTORY AND BUYERS’ GUIDE

Building Products
Construction Equipment,

 Trucks and Tools
Professional Services
Software and

 Technology

Browser CE's Buyers Guide

https://www.nxtbook.com/ygsreprints/ABC/abc_buyersguide2015
https://www.nxtbook.com/ygsreprints/ABC/abc_buyersguide2015/
http://constructionadnetwork.com/www/delivery/ck.php?oaparams=2__bannerid=605__zoneid=83__cb=ba7ae41ced__oadest=https%3A%2F%2Fce.magazinexperts.com%2Fad-contest%2F%3Futm_source%3Drisk_management%26utm_medium%3Dconstructionadnetwork%26utm_content%3Dvolume_4_issue_2%26utm_campaign%3D2015%2520Ad%2520Contest
http://constructionadnetwork.com/www/delivery/ck.php?oaparams=2__bannerid=86__zoneid=40__cb=a4a5db1176__oadest=http%3A%2F%2Fmanage.ce.magazinexperts.com%2F%3Fp%3Dsubscribe%26id%3D1%26utm_source%3Dsubscriptions%26utm_medium%3D300x250%26utm_campaign%3Dmanaging_your_business_subscribe
https://www.nxtbook.com/ygsreprints/ABC/abc_buyersguide2015/#/6
https://www.nxtbook.com/ygsreprints/ABC/abc_buyersguide2015/#/60
https://www.nxtbook.com/ygsreprints/ABC/abc_buyersguide2015/#/60
https://www.nxtbook.com/ygsreprints/ABC/abc_buyersguide2015/#/68
https://www.nxtbook.com/ygsreprints/ABC/abc_buyersguide2015/#/96
https://www.nxtbook.com/ygsreprints/ABC/abc_buyersguide2015/#/96
https://www.nxtbook.com/ygsreprints/ABC/abc_buyersguide2015


Timing Is Key to Claims on Federal Construction Projects | Risk Management

http://enewsletters.constructionexec.com/riskmanagement/2015/01/timing-is-key-to-claims-on-federal-construction-projects/[1/27/2015 2:18:47 PM]

THE EDITOR

Marla McIntyre
For more than 25 years, Marla has
 educated contractors,
 subcontractors, bankers, public and
 private owners, legislators,
 educators, insurers, and attorneys
 on contract surety bonding and

 construction issues. She’s the author of more than 100
 articles, including an award-winning series for the Risk
 Management Association, and has written books,
 directories, informational brochures, and reports. Her
 extensive construction and risk management background
 includes stints as executive director the American
 Subcontractors Association of Metro Washington and the
 Surety Information Office. She also worked for Associated
 General Contractors of America, National Conference of
 States on Building Codes & Standards, Association of
 Major City Building Officials, and National Concrete
 Masonry Association. She served on the boards of the
 Construction Writers Association, and American Council for
 Construction Education and was active in the Construction
 Owners Association of America.

FOLLOW US ON GOOGLE PLUS

http://constructionadnetwork.com/www/delivery/ck.php?oaparams=2__bannerid=91__zoneid=88__cb=ca179597ae__oadest=https%3A%2F%2Fwww.nxtbook.com%2Ffx%2Fmags%2Flastissue.php%3Fmp%3D%2Fygsreprints%2FABC%2Fabc
http://enewsletters.constructionexec.com/riskmanagement/author/mmcintyre/


Timing Is Key to Claims on Federal Construction Projects | Risk Management

http://enewsletters.constructionexec.com/riskmanagement/2015/01/timing-is-key-to-claims-on-federal-construction-projects/[1/27/2015 2:18:47 PM]


	constructionexec.com
	Timing Is Key to Claims on Federal Construction Projects | Risk Management


	9uc3RydWN0aW9uLXByb2plY3RzLwA=: 
	form0: 
	email: Email@example.com
	subscribe: 


	9uc3RydWN0aW9uLXByb2plY3RzLwA=: 
	form3: 
	author: 
	email: 
	url: 
	comment: 
	submit: 
	subscribe_comments: subscribe




