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D
rinking water providers are accustomed to planning for and 
dealing with many variables and circumstances that may 
affect their water quality and supply. For water utilities with 
surface water sources, any disposal of wastewater into that 
same water body is of great concern. Many water suppliers, 

however, are not necessarily prepared for or equipped to deal with the cir-
cumstance in which a commercial or industrial operation constructs (or 
modifies) a water discharge into the same water body and in proximity to 
a drinking water intake. This is a different situation from the circumstances 
of unauthorized pollution or a catastrophic failure, such as in Charleston, 
W.Va., in 2014. Instead, this article addresses the scenario in which the
release of pollutants is authorized by appropriate permits and sanctioned
by the federal government.
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GOVERNMENT’S ROLE IN SOURCE 
WATER PROTECTION

One might assume that govern-
ment agencies look out for and 
adequately protect drinking water 
suppliers from the risks in new or 
modified commercial or industrial 
wastewater discharges. Although 
that is arguably what should hap-
pen, it is not necessarily what is 
likely to happen.

In most of the United States, the 
agency that regulates both drinking 
water suppliers and industrial dis-
chargers is each state’s environmen-
tal protection agency. In a small 
number of instances, one or both of 
these programs may actually be 
administered by the regional office 
of the US Environmental Protection 
Agency (USEPA). The key factor is 
that in almost all instances, there 
are separate branches or divisions 
for handling Safe Drinking Water 
Act (SDWA) compliance and per-
mits for industrial wastewater dis-
charge. In the world of environmen-
ta l  p rogram ac ronyms  and 
initialisms, such wastewater dis-
charge permits are issued under the 
Clean Water Act (CWA) and are 
known as National Pollution  
Discharge Elimination System 
(NPDES) permits. These permits 
allow discharge of wastewater 
through a pipe, ditch, or other discrete 
conveyance into a surface water body.

Both SDWA regulation of water 
suppliers and NPDES regulation and 
permitting of discharges are complex 
programs that require technical 
sophistication. As a result, personnel 
responsible for one program typi-
cally focus on that program and 
have little to no experience with—
and at best limited knowledge 
about—the other program. This is 
not to say that protection of drink-
ing water supplies is not an impor-
tant component of NPDES permit-
ting, but that it is unlikely that there 
would be a nuanced or detailed 
awareness of the concerns and chal-
lenges of drinking water suppliers 
among NPDES program personnel. 
Translated to real life, this means 

that the permit writer acting on an 
NPDES discharge permit application 
likely does not have experience with 
drinking water suppliers or the issues 
and concerns central to the uninter-
rupted supply of safe drinking water. 

One such example occurs when 
commercial or industrial discharge 
contains bromide. Elevated levels of 
bromide in source water raise an 
immediate concern about the 
potential for increased formation of 

disinfection byproducts, especially 
in treatment systems using chlorine. 
In contrast, bromide is otherwise 
relatively innocuous in the environ-
ment, and its discharge by a facility 
is unlikely to garner any scrutiny or 
concern within an NPDES permit-
ting agency. Indeed, because bro-
mide is a pollutant of low concern 
for a typical discharger, the agency 
may well not require data to be 
developed about its presence or 
concentration in a discharge, 
impose any monitoring require-
ments to measure bromide dis-
charge, or enact discharge limits to 
restrict bromide in the discharge.

Key concern: issuing permits. 
NPDES permitting sections direct 
their efforts toward issuing poten-
tial permits, not denying them. 
Denial of an NPDES permit appli-
cation, even when it poses a direct 
risk to a drinking water intake, is 
unlikely. This compounds the pos-
sible consequences of the fact that 
specific personnel involved with 
discharge permits are separate from 
those who regulate drinking water 
and are not attuned to the con-
cerns of drinking water providers. 
Perhaps most critically, govern-
ment agencies and water suppliers 
operate using completely different 

standards. For the government, it is 
enough that an industrial dis-
charger is unlikely to affect a drink-
ing water supply; for the water sup-
plier, there must be 100% certainty 
of no negative impact. These differ-
ing standards present the potential 
for conflict and risk.

Key concern: evaluating impact. 
Even when directly assessing the 
potential impact of wastewater dis-
charge on a nearby or downstream 

drinking water intake, a permitting 
agency evaluates the potential effect 
of the wastewater discharge on the 
assumption that the discharger is in 
compliance with its permit. The 
agency does not necessarily take into 
account the effect of a noncompliant 
discharge. It may well fall to the 
drinking water supplier to identify 
and explain to the agency the poten-
tial harms posed by excess pollutants 
in the wastewater discharge.

THE PERMIT ISSUANCE PROCESS
It is important to understand the 

permit issuance process because 
objections to an NPDES permit 
must be put forward at the right 
time, in the right manner, and with 
sufficient weight of argument to be 
useful or effective. As an illustra-
tion, consider that Company X is 
seeking an NPDES permit to autho-
rize the discharge of wastewater at 
a location near a water supply 
intake along a river. The company 
may be building a new facility or it 
may be an existing operation that is 
expanding its operations or chang-
ing the character of its discharge. 
Company X may be located along 
the edge of the river, or it could be 
located a distance inland and dis-
charging to the river through a long 
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pipeline. The following discussion 
applies to all of these situations.

First, Company X submits a per-
mit application to the relevant per-
mitting authority; the permit appli-
cation will contain a description of 
Company X’s activity and identifica-
tion of the expected pollutants in the 
discharge. It is likely to include a 
listing of any water treatment chem-
icals or additives that Company X is 
planning on using as well as data on 
the current water quality and con-
centrations of pollutants in the river. 
It is also likely to identify any nearby 
drinking water intakes. But as dis-
cussed here, mere knowledge of the 
intake by Company X and the state 
agency does not translate to assured 
protection of the intake.

Key concern: ensuring complete infor-
mation. The identification of antici-
pated pollutants from Company X is 
often left up to the company itself. 
Even with scrutiny by a state agency, 
there are ways in which the informa-
tion provided in a permit applica-
tion can be misleading or incom-
plete. For example, some industrial 
processes, such as cooling towers, 
can concentrate pollutants in source 
water; in many cases, this is the 
same body of water used for dis-
charge by Company X and the 
drinking water supply. As another 
example, the permitting authority 
routinely focuses on water treatment 
additives proposed for use by a per-
mit applicant such as Company X, 
to the extent that new pollutants 
may be introduced into the water. 
But when a treatment chemical is 
not directly expected to be present 
in the discharge, the agency may 
overlook it, despite the fact that it 
may alter the content of the dis-
charge. One instance of this is pH 
adjustment chemicals, such as acids, 
that are not directly detectable in the 
discharge as acid but may be a lead-
ing contributor to increased dis-
solved solids in the discharge.

Following its review of a permit 
application, the state agency devel-
ops a draft permit that imposes 
discharge limits on Company X’s 

discharge. The draft permit is 
shared with Company X to deter-
mine whether the company has 
questions, comments, or objections. 
Feedback from Company X is con-
sidered and potentially incorporated 
into the permit. There is no oppor-
tunity for public involvement during 
this stage. Indeed, potentially 
affected parties, such as those using 
the same river as a drinking water 
supply, will most likely not even 
know the process is going on. 

NPDES PERMIT DISCHARGE 
LIMITS

The NPDES permit will contain 
discharge limits, monitoring sched-
ules, and sampling and analysis 
requirements. Although the dis-
charge limits are, not surprisingly, 
thought of as the most important 
element, all three of these factors are 
critical to understanding the nature 
and character of Company X’s dis-
charge and the extent to which it is 
regulated. Discharge limits may be 
framed in terms of concentration or 
mass of a pollutant in the discharge; 
sometimes both forms of limits 
apply. These limits may provide a 

daily maximum amount and an aver-
age monthly maximum. 

Discharge limits, which are often 
called effluent limits, are developed 
on the basis of considering both 
technology-based and water qual-
ity–based standards. For many 
industries, USEPA has developed 
effluent limit guidelines (ELGs) that 
establish effluent limits for key pol-
lutants expected to be present in dis-
charge from facilities in a given 
industry. ELGs are based on the 
application of the best available 
technologies, as measured by several 

detailed standards in the CWA. ELGs 
do not require use of a specific treat-
ment technology, only that the dis-
charge meets such limits. When no 
ELGs have been developed that are 
applicable to a discharger, the per-
mitting agency must use its best pro-
fessional judgment to determine 
appropriate technology-based limits. 

On a parallel track to developing 
technology-based limits, the permit-
ting agency also evaluates the poten-
tial impact to the receiving water 
body extrapolated from the expected 
concentrations of pollutants in the 
discharge. The agency makes calcula-
tions to determine whether such pol-
lutant levels will interfere with water 
quality; if so, a water quality limit 
will be developed. The eventual per-
mit will contain the more stringent of 
the technology-based and water qual-
ity–based limit for each pollutant.

Evaluation of the effect on water 
quality typically involves an assess-
ment of the assimilative capacity of 
the stream or river in question. But 
that analysis typically is focused on 
the overall health and characteris-
tics of the water body and not nec-
essarily on more specific concerns 

relevant to a drinking water supplier. 
The bromide situation noted previ-
ously is a prime example of a pollut-
ant that poses little risk to the envi-
ronment but is a much greater 
concern to a drinking water supplier. 
The water quality evaluation typi-
cally looks at the impacts once the 
wastewater discharge has fully 
mixed with the receiving stream. But 
if streamflow characteristics are such 
that the wastewater might not be 
fully mixed before it reaches the 
location of the drinking water 
intake, that is a complicating factor 

Elevated levels of bromide in source water raises 

an immediate concern about the potential for 

increased formation of disinfection byproducts, 
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that might not be fully appreciated 
by the state agency issuing the 
NPDES permit.

Key concern: computer modeling 
scenarios. To more directly assess 
the impact of the discharge on a 
drinking water intake, Company X 
may perform computer modeling of 
the wastewater discharge plume 
flow and distribution. Such com-
puter modeling is a combination of 
art and science and is subject to 
manipulation to produce a desired 
outcome. It is likely that the state 
agency will accept proffered model-
ing results at face value, without 
necessarily having enough sophisti-
cation, knowledge, or resources to 
ask probing questions about the 
modeling, identify errors, or under-
take an independent modeling 
effort. It may be incumbent on the 
drinking water supplier to raise rel-
evant questions and substantively 
question the modeling results.

Monitoring requirements vary in 
terms of frequency and may be 
required on a continuous, hourly, 
daily, weekly, or monthly basis. There 
may be monitoring requirements that 
apply to pollutants that do not have 
discharge limits. A permitting agency 
does this when it wants to gather 
more information about the amount 
of a certain pollutant in a discharge 
but does not have enough informa-
tion to justify imposition of a limit. 
The permit also specifies analytic 
methods to be used when measuring 
the concentration of each pollutant in 
a water sample.

Key concern: confirming effluent 
limits. Effluent limits are typically 
established to allow for and accom-
modate variability in the company’s 
operations. As such, NPDES permits 
typically impose a combination of 
more lenient daily maximum limits 
with more stringent monthly average 
limits. Additionally, periodic moni-
toring, occurring once per week or 
per month, inherently allows for 
variability in the quality and content 
of the effluent. However, from the 
standpoint of someone using the 
same water as that of a drinking 

water supply, one of the most impor-
tant concerns is stability and consis-
tency of the raw water supply. A 
permit structure that authorizes and 
validates variability in the effluent 

stream from Company X can be of 
significant concern. It is always in 
the interests of those potentially 
affected by Company X’s discharge 
for that discharge to be as consistent 
and predictable as possible.

The NPDES permitting process is 
nominally required to ensure that all 
existing uses of a water body are pro-
tected, and the CWA restricts permit-
ting authorities from approving dis-
charges that will lead to degradation 
of a water body such that it can no 
longer support its designated uses. 
This is an element of the CWA known 
as antidegradation. Essentially, all 
surface water bodies will already 
have been designated as supporting 
certain uses by the relevant state 
authorities. Designated uses range 
from recreation, to certain types of 
fisheries, to drinking water supply. 

Key concern: ensuring antidegrada-
tion. From an environmental stand-
point, antidegradation serves to put 
the greatest protections on the most 
pristine waters because these waters 
will support the highest types of 
uses. This can operate counterintui-
tively for protection of drinking 
water supplies. Surface waters that 
are challenged or degraded will 
have fewer protective uses and thus 
are potentially subject to greater 
impacts from new polluting dis-
charges. In Pennsylvania, for exam-
ple, comprehensive antidegradation 
protection is afforded only to those 
waters that are already of high 
quality. Accordingly, it is advisable 
for drinking water suppliers to be 

familiar with how the water body 
that is their supply is designated; 
suppliers should actively work to 
ensure that it has the most protec-
tive designated uses.

PUBLIC NOTICE AND COMMENT
The next step in the process is a 

permit that is formally proposed by 
the state agency through a public 
notice and comment process, consist-
ing of publishing a notice that the 
agency intends to issue a permit to 
Company X. The public notice may 
contain some information about the 
contents of the permit, but it is 
unlikely to contain its full terms and 
conditions. The public is typically 
given 30 days to submit comments 
on a proposed permit.

Upon the close of the public com-
ment period, the agency reviews any 
public comments received. The 
agency determines whether the pub-
lic comments merit any changes to 
the permit. In the typical situation in 
which no comments are received 
and/or the comments do not inspire 
a change in the permit, the agency 
then issues the final permit to the 
requesting company. When public 
comments are received, the agency 
usually issues a written set of 
responses to those comments. Any-
one who objects to the permit then 
typically has 30 days to file an 
appeal. It is important to know the 
rules of your jurisdiction because in 
some instances, only those who filed 
comments during the public com-
ment period have a right to appeal 
the permit after final issuance. 

Key concern: publishing notices. 
The public notice and comment 
period may be the first time an 
affected drinking water supplier 
has any indication of the intended 

Discharge limits may be framed in terms 

of concentration or mass of a pollutant in 
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discharge by Company X. Indeed, 
“publication” of a notice in the state 
register or bulletin, or in the classi-
fieds and legal notices section of a 
newspaper, does not provide much 
notice at all. These are not sources 
that most people routinely consult, 
and will typically require close scru-
tiny to pick up on a relevant notice.

This highlights the importance of 
being “plugged in” to developments 
in the community as well as fostering 
good relations with the state envi-
ronmental agency. Notice should be 
taken of any construction projects 
that may indicate new businesses 
moving into the neighborhood. Local 
media and community organizations 
may well have advance notice and 
information about new projects. 
Moreover, it is important that the 
right person or people at the utility 
are attuned to such developments. 
Not everyone at the supplier will 
appreciate the importance of infor-
mation indicating the construction of 
a new facility or modification of an 
existing facility.

Key concern: understanding the 
comment period. A 30-day period to 
identify concerns and submit com-
ments on a proposed draft permit is 
an extremely short period. It is easy 
to submit a comment along the lines 
of “Our water supply should be pro-
tected,” but that is not particularly 
useful or effective. The state agency 
probably thinks that it is already 
protecting the water supply. To 
avoid impacts and protect the water 
supply, what is needed are focused, 
detailed, scientific comments that 
identify exactly which components 
of the new discharge will negatively 
affect the water supply; explain how 
a negative impact will occur; and 
identify specific measures that 
should be taken and permit limits 
and other requirements that should 
be imposed. 

Key advice: preparing consider-
ations. There is every chance that a 
water supplier will not have the req-
uisite expertise available in-house to 
evaluate the NPDES permit, identify 
potential risks, and craft comments 

with useful and convincing technical 
and legal arguments such as to con-
vince the government agency to 
make changes to the proposed 
NPDES permit. A water supplier 
would be well advised to consider in 
advance what resources it would call 
on to provide assistance in the event 
it is faced with a situation in which 
it needs to evaluate and comment on 
a proposed NPDES permit that 
threatens its water supply.

Key advice: understanding binding 
requirements. It is important to rec-
ognize that conversations, or infor-
mal communications such as e-mails, 
do not necessarily rise to the level of 
the submission of formal comments. 
The agency will not be required to 
respond to such comments in writing. 
Moreover, answers or assurance pro-
vided by the agency in conversations 
or informal communications will not 
be enforceable or binding in the 
future. Similarly, to the extent the 
agency seeks input from the permit-
tee (i.e., Company X), information 
provided by Company X—even if it 
reads as a promise or commitment as 
to how it will operate—should not be 
considered binding until and unless 
it has become a requirement that is 
written into the permit itself. Where 
information from Company X pro-
vides legitimate satisfaction for con-
cerns that have been raised, it is 
highly advisable to push the state 
agency to adapt and incorporate such 
information as permit requirements.

FINAL PERMIT APPEALS
Upon issuance of the final permit, 

Company X will be authorized to 
discharge in accordance with the 
permit. Even if an appeal is filed, the 
permit will remain in place until and 
unless it is overturned. In extraordi-
nary circumstances, it may be pos-
sible to win a stay of the permit, but 
that would be unusual.

Key concern: filing an appeal. As 
mentioned earlier, there is a limited 
period, typically 30 days, for an 
appeal to be filed. The appeal must 
identify specific concerns with the 
challenged NPDES permit. It typically 

is not sufficient to simply allege that 
the permit places the quality of the 
water supply at risk. Although the 
appeals process varies from state to 
state, parties are usually limited to 
being able to pursue an appeal 
based solely on the grounds identi-
fied in the initial notice of appeal. 
Bases for challenging the permit 
that are identified later and not 
noted in the initial appeal filing may 
well be disallowed and deemed to 
have been waived.

Key advice: using “extra time.” If a 
proposed NPDES permit raises sig-
nificant concerns, it is prudent to 
approach the question of comment-
ing on the permit, and potential 
appeal of the permit, with the 
assumption that an appeal will be 
filed. This is the most protective 
approach as well as one that helps 
make the most of the time available. 
There will likely be a window of 
time between the date when public 
comments are due and the date when 
the final permit is actually issued 
(thus starting the 30-day appeal 
clock). Wise use of this “extra time” 
can be helpful when evaluating the 
issues and developing the technical 
arguments necessary to support an 
eventual appeal.

If an appeal is filed, there is an 
administrative hearings process in 
which evidence can be presented 
both in support of and in opposition 
to the permit. The hearing body, 
which may be a single administrative 
judge or a panel, depending on the 
state, renders a decision that either 
upholds the permit, directs the state 
agency to make changes in the per-
mit, or sends the permit back to the 
stage agency for further consider-
ation. Although the state agency will 
technically be the “defendant” in the 
action and will defend its permit 
decision, Company X will typically 
be allowed to participate in the pro-
cess and to offer its own evidence 
and arguments in support of the per-
mit. In many cases, the agency will 
allow Company X to take the lead 
on the defense because the company 
will have the most at stake and have 
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more resources available to it than 
the state agency.

Key concern: meeting burden of 
proof. As the challenger, the water 
supplier will have the “burden of 
proof” in the appeal. This means that 
the supplier will have to show that 
the decision of the agency to issue 
the NPDES, under the terms and 
conditions provided in the permit, 
was in error. Usually the supplier will 
need to show, by a preponderance of 
evidence, that the agency’s decision 
was arbitrary and capricious, con-
trary to law, unreasonable, or uncon-
stitutional. This is a fairly rigorous 
standard and means that any and all 
close calls will be expected to be 
resolved in favor of the agency and 
the upholding of the permit.

Following the administrative hear-
ings process, any party to that pro-
cess who is dissatisfied with the result 
may seek further review of the permit 
in the state court system. A court 
challenge is a more difficult setting in 
which to prevail, particularly for 
someone contesting the issuance of 
the permit. The court will not accept 
new evidence regarding the merits of 
the appeal, but will review the deci-
sions of the agency and the adminis-
trative hearing body on the basis of 
the evidence presented during that 
process only. Further, the courts have 
a policy of being deferential toward 
agency and administrative decision-
makers and will only reverse their 
decisions on the basis of a clear 
showing of legal error. The courts are 
particularly deferential on scientific 
and technical questions, given the 
expectation that the state agency has 
expertise on such questions.

AFTER THE NPDES PERMIT 
IS FINAL

Once an NPDES permit is issued 
and wastewater-generating processes 
authorized by the permit are in oper-
ation, Company X will have to com-
ply with the monitoring and report-
ing requirements of the permit. In 
almost all cases, this will mean the 
submission of monthly discharge 
monitoring reports (DMRs). The 

DMRs will identify the results of 
required monitoring under the per-
mit. From the DMRs, it can be deter-
mined whether the wastewater dis-
charge is meeting the requirements 
of the permit.

Key concern: compelling compliance. 
If Company X is discharging pollut-
ants that are higher than its discharge 
limit, the state agency potentially 
could take enforcement action to 
compel compliance. Any such action 
would be purely reactive because the 
noncompliant discharge would have 
already taken place. Additionally, as 
a practical matter, it may take at least 
several months of noncompliance 
before the state agency takes any 
action. In today’s world of con-
strained government budgets, non-
compliance can continue for long 
periods before any action is taken.

Key advice: requesting records. The 
DMRs are public records. Depending 
on the state, it may be possible to 
request a copy informally. In other 
states, it may be necessary to file a 
more formal public records request. 
States are moving toward electronic 
DMR reporting (and recent USEPA 
regulations require them to do so). 
This has not yet resulted in readily 
available copies of DMRs via the 
Internet, but such access is likely to 
increase in the future.

If there are recurring violations of 
permit discharge limits, the CWA 
authorizes citizens’ suits. This allows 
a private party that is affected by 
noncompliant discharge, such as an 
affected water supplier, to initiate its 
own enforcement action against a 
violator. A citizen’s suit is allowed 
only when the relevant federal and 
state agencies have not undertaken 
their own enforcement action. 
Advance notice of a potential citi-
zen’s suit must be given to the gov-
ernment agencies to give them a 
chance to step in and take action. In 
the event of a successful citizen’s suit, 
the party bringing the action may be 
entitled to recover its litigations 
costs. Any penalties imposed on the 
discharger, though, would be paid to 
the government.

CONCLUSION
Risks and issues arising from the 

threat of a commercial or industrial 
facility discharging wastewater in 
proximity to an existing drinking 
water intake pose challenges for 
drinking water suppliers that are 
outside the scope of normal business 
and for which a drinking water sup-
plier may be ill prepared. If such a 
threat presents itself, suppliers 
should be vigilant and take the nec-
essary steps to deal with the threat in 
order to ensure a continued and con-
sistently safe drinking water supply.
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