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NEW JERSEY AUTOMOBILE INDUSTRY TRENDS AND 
TOPICS: CASE LAW, AND LEGISLATION THAT CAN IMPACT 
YOUR DEALERSHIP 
 
Eckert Seamans Cherin & Mellott, LLC is pleased to partner with the New Jersey Independent 
Auto Dealers Association to provide an update to you on a number of important and trending 
issues affecting New Jersey automobile retailers.  Eckert Seamans is a national law firm with 
over 360 attorneys located in offices throughout the eastern United States.  The needs of our 
clients involve us in virtually every area of the law and most industries.  The NJIADA is an 
organization designed to give independent dealers a unified voice and to provide them with 
information about how to operate successfully in New Jersey. 
 
RECENT CASE LAW CONCERNING THE CONSUMER FRAUD ACT 
A number of lawyers who specialize in suing new and used dealerships typically allege 
violations of the NJ Consumer Fraud Act and proceed as if the mere allegations entitle their 
clients to three times their damages and attorney’s fees.  The cases below make clear that not all 
courts agree. 
 
Appellate Court Affirms Decision Compelling Dealer to Return Vehicle Purchase Price to 
Consumer but Refusing to Award Consumer Treble Damages or Attorney’s Fees Under 
Consumer Fraud Act 
In Williams v Wilson Family Auto Center, the consumer argued that the dealer failed to make 
required disclosures about an alleged salvage history of the vehicle and that a bi-weekly 
installment payment plan violated the Consumer Fraud Act, entitling her to three times 
compensatory damages and attorney’s fees.  The Consumer's claims arose out of her "as is" 
purchase of a vehicle and an added 50/50 power churning warranty.  The suit was filed after a 
mechanic was unable to repair the car’s stalling and leaking oil, and plaintiff returned the car to 
defendants and removed its tags.  
 
The Court found that there was no unlawful conduct under the Act, nor was there any loss caused 
by the conduct because: (1) although the dealer purchased the vehicle from a salvage company, 
there was no evidence that it had a salvage history; and (2) although the Administrative Code 
makes it unlawful to advertise the vehicle for sale for installment payments on any basis other 
than monthly, the Act does not make it illegal to enter into such a contract, only to advertise it.  
The Court also found that the retail consumer failed to properly allege a warranty violation 
where the car was purchased "as is" and she then bought an extended warranty. 
 
Notwithstanding this opinion, in order to reduce the possibility of future lawsuits brought by 
retail consumers and to limit potential damages, dealers are best protected by disclosing as much 
information as possible about a used car’s history, to the extent known by the dealer.



 
 
 
 
 

NJ AUTO INDUSTRY ALERT 
JUNE 2014 

 

Appellate Court Affirms Judgment for Dealer When Consumer Failed to Deliver Clear 
Title on a Trade-in Vehicle 
In Mall Chevrolet, Inc. v Robert Collier, the appellate court rejected the consumer’s claims that 
the dealer committed numerous Consumer Fraud Act violations based on the events surrounding 
a vehicle exchange agreement because it determined the exchange was not a sale within the 
meaning of the Act and even if it was a sale there were no ascertainable damages suffered by the 
consumer.  The consumer had appealed from a judgment awarding Mall Chevrolet $15,000 in 
damages based on the court's finding that he breached his contract to purchase a 2012 Chevrolet 
Avalanche and trade-in his 2010 Chevrolet Avalanche.  The retail consumer failed to deliver 
clear title to the 2010 Avalanche, which he jointly owned with his then-wife, while the two were 
in the midst of a divorce.  When he could not deliver title to his vehicle, the dealer and consumer 
entered into a vehicle exchange agreement requiring the consumer to return the 2012 Avalanche, 
receive back the 2010 Avalanche, and have his original car loan reinstated.  The agreement also 
reserved the dealer's right to sue the consumer defendant for any damages.   
 
NEW JERSEY POLITICAL LANDSCAPE 
In February, Governor Chris Christie proposed a $34.5 billion budget for fiscal year 2015, which 
is $1.6 billion greater than he proposed in fiscal year 2014.  As revenue numbers have come in, 
the State now anticipates a $1.7 billion revenue shortfall in fiscal year 2015.   
 
The New Jersey Constitution requires that the Legislature must approve and the Governor must 
sign a balanced budget by June 30th.  With such a large shortfall, the next few weeks will be 
crucial to finding a solution, and much legislative activity is expected before the Legislature 
breaks for the summer. 
 
LEGISLATIVE BILLS THAT COULD IMPACT YOUR DEALERSHIP 
 
Bill Bans Employers from Basing Hiring Decision on an Applicant’s Employment Status 
On June 16, 2014 the General Assembly passed bill A2910/S1440 (53-22-3) authorizing the 
Commissioner of Labor and Workforce Development to collect civil penalties from employers 
that base hiring decisions on an applicant's employment status (The Senate passed its version of 
the bill in May.).  The bill does not prohibit employers from inquiring about the circumstances 
surrounding an applicant's unemployment, consideration to possession of certain credentials or 
experience level of applicants or limiting the candidacy for a job to those already working for the 
employer.  Violators are subject to civil penalties of $1,000 for the first violation, $5,000 for the 
second violation and $10,000 for each subsequent violation.  The bill had previously passed the 
Senate (22-14) on May 12, 2014 in a different form.  The Assembly version of the bill is ready 
for a vote in the Senate, though it has not yet been scheduled for consideration.  The bill is 
expected to once again pass the Senate.  From there it will head to the Governor’s Desk for 
consideration.   
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“Ban the Box” Bill Advances: Limits Employer’s Interview Questions Concerning 
Criminal Records 
Senate bill S2124, commonly referred to as “ban the box” legislation, would prohibit employers 
from asking job applicants about their criminal background until after the first interview.  The 
amended version of the bill was dramatically improved from earlier versions, which required 
employers to complete a form explaining why an applicant with a criminal record was not hired.  
It also would have barred employers from inquiring about an applicant's criminal record until 
after there was a conditional offer of employment.   
 
The amended bill would only apply to employers with 15 or more employees.  The bill will not 
subject employers to civil lawsuits as it clarifies that the bill would not create a civil cause of 
action.  The legislation would allow employers to inquire about an applicant's record after the 
first interview, although there are limitations, despite an employer’s well founded safety and 
financial concerns.  The bill establishes a $1,000 penalty for the first violation, $5,000 for the 
second, and $10,000 for each subsequent violation, collectible by the Commissioner of Labor 
and Workforce Development. 
 
The bill was released by the Senate Budget and Appropriations Committee on June 5, 2014.  
While an Assembly counterpart has not yet been introduced, we anticipate that a companion bill 
will be introduced before the end of June.  
 
Bills Authorizing Auto Manufacturers to Sell or Purchase Zero Emission Vehicles Directly 
to and From Retail Consumers Bypassing Franchise Dealerships and Giving Rights to 
Dealerships Against Manufacturers  
The Assembly passed A3216, commonly referred to as the Tesla bill, on June 16th, 77-0-1, which 
allows for direct sales of motor vehicles to and from consumers of zero emission vehicles 
(“EVs”) by manufacturers.  The bill additionally requires manufacturers and franchisees to 
annually report to the Division of Taxation, the number of EVs sold in state each calendar year 
because the vehicles are exempt from sales and use tax. In 2012, the Motor Vehicle Commission 
gave two conditional dealer licenses to Tesla, an EV manufacturer, to operate at multiple 
locations knowing that those conditional licenses were in conflict with the New Jersey Franchise 
Practices Act as it mandates new cars can only be sold at franchise dealerships.  In April of this 
year, the MVC revoked those conditional licenses and adopted stringent regulations barring 
Tesla’s business model in the name of consumer protection.  Tesla filed suit in court to reverse 
the MVC’ s actions and this legislation was also introduced.  On the same day that the Tesla 
legislation passed the assembly, and in an apparent attempt to mollify Franchise Dealers because 
the bill allows Tesla and other manufacturers to compete with them for EV sales, a second bill 
benefiting dealers passed the Assembly.  That bill, A-2035, amends the Franchise Practices Act 
to include a provision that would allow auto dealers to collect triple compensatory damages and 
attorneys’ fees if they win a lawsuit against a manufacturer.  Treble damages have been generally 
reserved for consumer lawsuits against corporations, not business-to-business lawsuits.  Passage 
of this bill would set a precedent in New Jersey.  Both bills now go to the Senate for 
consideration.  The Tesla bill, although primarily geared towards new car sales, could have far 
ranging implications for a growing market segment of used car sales as technology improves 
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and price becomes more competitive.  Recent trends suggest sales of EV vehicles are increasing 
as hybrid sales decrease.  Also, the bill, if enacted, could potentially impact online sales.  The 
status and potential impacts of these bills on used car sales is still evolving.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Anthony Bush is a Member in Eckert Seamans' Trenton Office with over two decades of 
experience with automotive issues. He counsels a wide spectrum of clients including automobile 
dealerships, operators of wholesale motor vehicle auctions, auto parts distributors, finance 
companies, and auto body repair facilities. Tony and Eckert Seamans have expertise 
representing dealers in consumer and corporate litigation, land use matters, business 
counseling, employment matters, franchise disputes, before the New Jersey Motor Vehicle 
Commission and New Jersey Department of Law and Public Safety, Division of Consumer 
Affairs, and in legislative and regulatory issues affecting the automotive industry. Grace Strom 
Power is an Associate in the Trenton Office and has over 10 years of government affairs 
experience in both the public and private sectors, advising and representing clients before the 
New Jersey State Legislature, Office of the Governor, state and local agencies, commissions and 
regulatory authorities. 
 
For more information about the NJIADA, contact Paula Frendel at njiada.pfrendel@gmail.com 
 
For more information about any of the issues above, or any other legal issues impacting your 
dealership, contact Tony Bush at (609) 989-5056 or abush@eckertseamans.com or Grace S. 
Power at (609) 989-5008 or gpower@eckertseamans.com. 
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