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l. Introduction

Asbestos litigation in the United States can be
described — like asbestos fibers themselves — as ubi-
quitous, indestructible and potentially toxic.1 The liti-
gation began in the early 1970s and quickly grew to
become the longest-running and most expensive mass
tort in U.S. history. A 2005 RAND Institute for Civil
Justice report estimates that, through 2002, approxi-
mately 730,000 people filed asbestos lawsuits in the
United States, against 8,400 individual defendants.
Gross compensation to claimants is estimated at $49
billion. Total spending on asbestos litigation has topped
$70 billion.2 The same report predicts there are 1 to 3
million more claims to be filed.3 Estimates indicate that
the ultimate costs arising from U.S. exposure to asbes-
tos could range from $200 billion to $265 billion.4

Simply put, asbestos litigation in the U.S. may be
only halfway over.

Since 1977, the Delaware Superior Court has main-
tained a sizable asbestos docket.5 Typically, cases were
filed on behalf of Delaware residents alleging exposure
to asbestos within the State of Delaware. The year 2005
brought a significant change in that out-of-state law
firms filed a large number of cases on behalf of plaintiffs
that neither lived in Delaware, nor claimed any expo-
sure to asbestos in Delaware.6 Naturally, many defen-
dants moved to dismiss the cases on the grounds that

Delaware was an inconvenient forum for litigating of
out-of-state claims. The Superior Court denied the
motions to dismiss finding that, among other things,
the same liberal forum non conveniens standards that
apply to corporate and commercial litigation in Dela-
ware, should be applied to mass tort cases.7 Since 2005,
Delaware has joined the ranks of Illinois, California,
Texas, New York, and Pennsylvania to become a
popular jurisdiction to file asbestos lawsuits.8

As the national litigation aged, the dynamics of com-
pensation to asbestos claimants changed. Traditionally,
compensation came in the form of settlements and
verdicts against defendants who were sued in state
and federal courts. Starting in the early 1980s, defen-
dants with substantial asbestos liabilities began filing
for bankruptcy protection and established personal
injury trusts through Section 524(g) of the bankruptcy
code to pay current and future asbestos claims.9 With
major defendants exiting the litigation through bank-
ruptcy, the focus shifted to smaller, more ‘‘peripheral’’
defendants. Currently, asbestos claimants are recover-
ing significant compensation from personal injury
trusts as well as a greater and greater variety of solvent
defendants, most of whom have had little or no con-
nection to asbestos manufacturing.

The rise of asbestos bankruptcy trusts as a vehicle for
plaintiff compensation has raised important questions
regarding the interaction between the trust and the
tort systems. Solvent defendants contend that a lack
of coordination between the trusts and the tort system
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allows a plaintiff to recover twice — once in the tort
system and again from personal injury trusts — for the
same injury. More importantly, defendants argue that a
plaintiff’s claim of exposure to the products manufac-
tured by now bankrupt defendants — most of which
are considerably more toxic — is critical evidence that
must be considered by the jury when assessing a plain-
tiff’s exposure history, and ultimately, liability among
the solvent defendants.

Part II of this article provides background on the history
and current state of asbestos litigation in the United
States, including Delaware in particular, and an intro-
duction to asbestos bankruptcy trusts. Part III analyzes
the two major problems that arise due to the lack of
integration of the trust and tort claims filed in state and
federal courts — namely, the inability to: (1) fashion a
verdict that takes into account compensation from
trust claims either received or to be received, and (2)
obtain evidence of exposure to products made by bank-
rupt entities. Part IV reviews the approaches taken by
various state and federal courts, and legislatures, to
address these issues, including Delaware’s current
approach as set forth in the superior court’s Master
Trial Scheduling Order, and makes recommendations.
Finally, Part V provides a brief conclusion.

II. Background

A. Brief History Of Asbestos Litigation In
The United States

Asbestos is a natural fiber that is inexpensive to mine
and was widely used in the United States in a variety
of industrial products. Asbestos’ durability,10 insulating
and fireproofing properties made it an ideal ingredient
for insulation, roofing and building materials. Once
hailed as ‘‘the miracle mineral’’ and celebrated in pop-
ular culture,11 asbestos in now one of the most feared
contaminants on the planet. By the 1970s, inhalation
of asbestos fibers was linked to the development of
various diseases, including mesothelioma, lung cancer
and asbestosis.12 In 1973, the U.S. Court of Appeals
for the Fifth Circuit found asbestos manufacturers
strictly liable to workers alleging exposure to asbestos-
containing insulation in the landmark case Borel v.
Fibreboard.13 With the identification of asbestos as a
potentially lethal material, dark clouds gathered over
asbestos manufacturers. The unique characteristics of
asbestos exposure suggested a mass-tort perfect storm

was on the horizon. Specifically, the combination of
asbestos’ toxicity, widespread use and the long latency
period between exposure and development of asbestos-
related disease practically guaranteed an enduring litiga-
tion.14 Despite a significant reduction in asbestos use in
the U.S., since its peak in 1973 of 1 million metric tons,
it is estimated that more than 100 million people in the
U.S. were occupationally exposed to asbestos during
the twentieth century.15

Throughout the 1980s and 1990s the litigation
evolved. ‘‘The distinguishing feature of asbestos litiga-
tion has been its tendency to reshape itself over time.’’16

Claims migrated from federal courts to state courts;
and then further to specific state jurisdictions uniquely
equipped to handle asbestos caseloads. Law firms who
largely controlled the early litigation were replaced by
spinoffs and new firms with sophisticated marketing
models and litigation strategies. The list of defendants
also changed. As discussed below, companies with sub-
stantial asbestos liabilities, such as those who mined
raw asbestos or manufactured insulation products for
use in shipbuilding or petrochemical facilities, filed
for bankruptcy. As the original defendants disappeared
from the tort system, plaintiffs filled the void by naming
a greater number of peripheral defendants who ‘‘were
perceived to have little to no exposure to asbestos-
related liability’’ yet ‘‘found themselves at the center
of the litigation.’’17

In the face of predictions by many that asbestos claims
would decline by the end of the 20th century, the last
ten years have seen an increase in the number of malig-
nancy cases (i.e., mesothelioma and other cancers)
filed nationwide. For example, in 2000, there were
seventy-eight (78) asbestos-related lawsuits filed in
Delaware. In 2010, two hundred thirty-six (236) suits
were filed, and over two hundred (200) were malig-
nancy cases.18 Plaintiffs’ attorneys have become more
aggressive and technologically savvy in their pursuit of
companies with an even incidental connection to
asbestos-containing materials. The Internet and social
media19 marketing have become an essential part of
the plaintiffs’ attorney’s toolkit. An analysis of Google�
keywords revealed that ‘‘mesothelioma’’ is the most
expensive word on the internet for attorneys, with
firms paying over $79 per click of the mouse by people
researching the term.20 Firms also sponsor ‘‘informa-
tional’’ websites, such as www.mesothelioma.com, to
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facilitate the gathering of asbestos claims, which are
then packaged and sold to other firms for filing in
state and federal courts throughout the country.

B. Asbestos Manufacturers Seek
Protection Through Bankruptcy

For many defendants, bankruptcy was inevitable. The
snowball of cases that began to roll downhill in 1973
had become an ‘‘avalanche’’21 by 1982. In that year,
Johns-Manville Corporation filed the first major asbes-
tos bankruptcy. Chapter 11 of the bankruptcy code
applies to ‘‘reorganization’’ bankruptcies and allows a
company to remain in business while paying its cred-
itors (here, anyone with a current or future asbestos
claim) over an extended period of time. Manville’s reor-
ganization plan called for the establishment of the first
asbestos bankruptcy trust, the Manville Personal Injury
Settlement Trust, to pay current and future asbestos-
related injury claims.

The Manville bankruptcy became a model for others
and led to the amendment of Section 524 of the bank-
ruptcy code in 1994.22 As liabilities mounted, several
other manufacturers followed suit and filed for bank-
ruptcy protection. Section 524(g) allows a bankrupt
entity to channel its current and future asbestos liabil-
ities to a trust if certain conditions are met in the entity’s
reorganization plan. S ome commentators view bank-
ruptcy as ‘‘the only generally recognized legal vehicle
currently available for imposing finality on a defen-
dant’s asbestos liability.’’23

Defendants exited the litigation via bankruptcy, and
asbestos plaintiffs had fewer solvent defendants to pur-
sue through litigation. With fewer solvent defendants,
there has been ‘‘an upward pressure on demands for
claim settlements from the remaining solvent defen-
dants.’’24 Moreover, with the departure of traditional
‘‘target’’ defendants there has been a dramatic increase in
the total number of defendants named in asbestos com-
plaints.25 Today, ‘‘nearly all the major manufacturers
have declared bankruptcy’’ leaving plaintiffs with only
peripheral companies — i.e., those that played only
minor roles in asbestos production and use — to be
named as defendants in lawsuits.26 Former asbestos
plaintiffs’ attorney Richard Scruggs has called the litiga-
tion the ‘‘endless search for a solvent bystander.’’27

As of this writing, the financial liability imposed by the
litigation has resulted in the filing of ninety-six (96)

bankruptcies and the establishment of fifty-four (54)
personal injury trusts to pay current and future asbestos
claims.28 The largest twenty-six (26) active trusts
account for more than 99 percent of claim payments
made through 2008, or $10.9 billion.29 These trusts
also account for 98 percent of the $29.9 billion in initial
trust assets. At least nine more asbestos trusts are in
the process of being established.30

C. Delaware As A Microcosm Of The
National Experience

Asbestos litigation in Delaware is a microcosm of the
national experience. ‘‘The phenomenon now known
as the ‘asbestos litigation’ first arrived in Delaware in
the mid-1970s. Since then, Delaware has maintained
a steady asbestos docket that has ranged in size from
approximately 500 to 2000 pending cases at any one
time.’’31 As of 2005, Delaware has become a preferred
jurisdiction for out-of-state asbestos litigants due to
Delaware’s highly-respected judiciary,32 liberal forum
non conveniens rules and efficient asbestos case manage-
ment system.33

In 1977, a general docket number was established
for the filing of motions, orders or other materials
applicable to all pending asbestos cases — e.g., a defen-
dant’s answers to master discovery. A single Superior
Court judge oversees the litigation on a two-year rotat-
ing basis. Over the years, the Court issued various
Orders to aid in the management of the asbestos case-
load.34 Plaintiffs and defendants are organized through
the appointment of ‘‘coordinating counsel’’ who speaks
on behalf of the parties on issues of common interest. In
1983, the court issued the first of what would become
a series of Standing Orders to expedite the proceedings
in all asbestos actions. The Standing Order governs,
among other things, the coordination of discovery,
scheduling of motions and other pretrial proceedings.
As recently as March 9, 2011, the Court issued an
Order amending its Standing Order.

The current Standing Order contains only one reference
to claims against bankrupt entities, but it is an important
one.35 At }7(l) the Order provides:

Copies of all claim forms and related materi-
als related to any claims made by plaintiff to
any insurance carrier, employer, governmen-
tal agency, trust, entity or person related to or
in any way involved with asbestos claims, or
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other agency, entity, or person wherein plain-
tiff directly or indirectly asserts, suggests,
advocates, or requests investigation into
potential entitlement to compensation or
benefits of any type as a result of exposure
to and/or injury related to asbestos. This shall
include, but is not limited to, copies of all
materials related to applications for Social
Security disability benefits, and claims
made to trusts for bankrupt asbestos litiga-
tion defendants.36

Therefore, as an initial premise, Delaware, like other
asbestos litigation hot spots, requires pretrial disclosure
of ‘‘claims made’’ to bankruptcy trusts.37 This provision
is comprehensive and evidences a policy of total disclo-
sure of all nonlitigation claims for compensation. But
what about claims anticipated or intended, but not
yet made?

While Delaware’s Standing Order mandates prompt
disclosure of filed claim forms, it is silent on the issue
of when during litigation — if at all — the trust claims
must be actually filed. ‘‘Court-ordered disclosure of
filed trust claim forms is of little consequence if trust
claims have not been filed.’’38 Accordingly, there is an
incentive for plaintiffs’ attorneys to delay filing any trust
claims until a case has been resolved through settlement
or verdict. Timing trust submission in this manner,
however, is ethically problematic, as it may constitute
concealment of material of evidentiary value in viola-
tion of Delaware’s Rules of Professional Conduct.39

Moreover, this tactic completely sidesteps the policies
underlying the Standing Order’s mandatory disclosure
and undermines the integrity of the judicial process.

III. Analysis

Asbestos litigation is routinely the subject of criticism
and calls for reform.40 As the number of asbestos bank-
ruptcy filings has increased, much of this criticism has
focused on the lack of transparency between the trust
and tort systems.41 Trust claim forms are critical to
defendants for two reasons. The first is to account for
all sources of compensation a plaintiff has already
received, or is likely to receive, outside of litigation.
Defendants want to ensure that a plaintiff is not able
to recover twice for the same harm — i.e., ‘‘double
dipping.’’ The second and more substantive reason is
to determine all sources of asbestos exposure. That is,
to establish a total exposure history from which an

individual defendant’s conduct can be fairly measured.
A Delaware jury is entitled to a complete picture of the
plaintiff’s alleged exposure to all asbestos-containing
materials before rendering a verdict for or against any
individual defendant who may be left in the case.

A. The Compensation Inquiry: Double
Dipping — Kananian And Beyond

Plaintiffs and their counsel have a powerful incentive to
prevent disclosure of the amounts an asbestos claimant
has received (or anticipates) from personal injury trusts;
and not just from solvent defendants embroiled in liti-
gation. There is an equally strong urge to keep each
bankruptcy trust in the dark as it relates to claims
made to other trusts.42 By isolating each source of pay-
ment, a claimant can craft alternate realities in which
each defendant (bankrupt or solvent) is solely respon-
sible for his exposure and subsequent injury. In other
words, a claimant can simultaneously argue that Com-
panies X, Y and Z are solely and independently respon-
sible for his asbestos exposure knowing that no
company will communicate with the other that they
have paid on his claim.

Moreover, it does not matter if a claimant’s theories
of exposure contradict, as there is no fact checking of
an individual’s claims across the individual trusts or
tort system. Meaning, not only is there lack of transpar-
ency between the trusts and the tort system, there is
little to no flow of information among the trusts them-
selves. Oddly enough, this practice is actually facilitated
by the trust disbursement procedures (‘‘TDPs’’) that
govern the administration of the trust.43 ‘‘In practice,
plaintiff’s firms work closely and negotiate with the
debtor to arrive at an agreement whereby the debtor
receives the required 75 percent approval [of the bank-
ruptcy plan] and plaintiff’s counsel receives favorable
trust distribution procedures.’’44 Unsurprisingly, this
invites fraud.

The classic story of abuse of trust claims occurred in
the state of Ohio in the case of Kananian v. Lorillard
Tobacco Company.45 The plaintiff, Harry Kananian,
died of mesothelioma in 2000. He filed suit against
Lorillard claiming his injury was caused by asbestos-
containing ‘‘Micronite’’ filters used in Kent cigarettes
that he smoked during the 1950s. He also filed claims
with several asbestos bankruptcy trusts, including
Johns-Manville, Eagle Pitcher, Celotex and UNR
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trust, claiming exposure to their products caused his
mesothelioma.

When Kananian’s claim forms were finally turned over
to Lorillard over his lawyer’s objections it became clear
that his story did not ring true. The forms contained
conflicting information when compared to pleadings
filed in Ohio and the evidence presented during his
deposition and trial. For example, in his submission
to UNR trust, Kananian claimed he handled Unibestos
insulation while working at the San Francisco Naval
Shipyard at the same time he was serving as a rifleman
who merely passed through the shipyard on his way to
board a troopship.46 Some forms, such as the one sub-
mitted to Celotex, were deemed outright fabrications.

Ohio trial judge Harry A. Hanna was outraged by the
conduct of Kananian’s lawyers and ordered that the
trusts produce the claims information and permitted
the defendant to introduce evidence of Kananian’s
inconsistent claims and trust recoveries to the jury.
Judge Hanna declined to dismiss the case, finding no
evidence that the Kananian family was complicit in
deceit, but revoked the pro hac vice privileges of
Kananian’s out of state counsel.47

Such conduct is not limited to Ohio. In 2011, Dela-
ware Superior Court Judge Peggy Ableman was out-
spoken in her disgust over the dishonesty in bankruptcy
trust claim filings. In a Delaware asbestos suit in which
the plaintiff, June Montgomery, claimed exposure
solely from contact with her husband’s work clothes —
i.e., ‘‘take home’’ exposure — it was revealed that her
Texas counsel — Brent Coon — had filed trust claims
alleging direct exposure through Mrs. Montgomery’s
employment at Samuel Ward Manufacturing in Bos-
ton, Massachusetts.48 Coon’s firm had referred the
Montgomery’s to the Florida firm Levin Papantonio.
Mere days before trial, June’s son Brian Montgomery,
who represented her estate after her death, disclosed
two other bankruptcy trust payments to his Florida
counsel, who claimed ignorance of the claims sub-
mitted by Coon. In all, the Montgomery’s estate had
settled with the Keene, Celotex and Johns-Manville
bankruptcy trusts, and another 17 trust claims re-
mained pending.

At a November hearing, Judge Ableman described the
practice as ‘‘dishonesty at its highest level.’’ She contin-
ued stating ‘‘[t]his is really seriously egregiously bad

behavior . . . This is misrepresenting. This is trying to
defraud . . . I don’t like that in this litigation, and it
happens a lot. And I am going to put an end to it. This
is an example of the games that are played.’’49 In
January 2012, Judge Ableman’s term as Delaware’s
asbestos judge came to a close and she was replaced
by the Honorable John A. Parkins, Jr. After a February
hearing before Judge Parkins, the parties agreed to
dismiss the Montgomery’s case.

Apart from exposing fraud, the complete disclosure of
compensation received or anticipated from trusts is
important to establish a solvent defendant’s right to
setoffs and/or credits against a judgment. Delaware,
like most states, has adopted the Uniform Contribution
Among Tort-feasors Law. This statute provides that the
release — i.e., settlement — of one joint tort-feasor
reduces the claims against the other tort-feasors in the
amount of the consideration paid for the release. That
is, in multi-defendant litigation, any judgment against a
nonsettling defendant is reduced, or setoff, by the
amounts received in settlement. While it is uncertain
if such a setoff exists for bankruptcy trust payments in
Delaware, several states, including Illinois, New York,
and West Virginia allow setoffs for pre-verdict trust
payments.50 In failing to disclose, or delaying the filing
of bankruptcy claims until after trial, plaintiffs’ attor-
neys are gaming the system to permit double and triple
recoveries for a single indivisible injury.

B. The Evidence Inquiry: The Truth, But
Not The Whole Truth

An even more alarming concern is the ability of plain-
tiffs’ attorneys to keep evidence of alternative exposures
to asbestos out of the trial record to maximize recovery
against solvent, nonsettling defendants. By delaying
the filing of bankruptcy claims until after trial or settle-
ment, claimants are able to filter out all allegations of
exposure to products manufactured by bankrupt com-
panies — many of which are substantially more hazar-
dous than those made by solvent defendants — and
base their entire case, and recovery, on only those sol-
vent defendants pursued through litigation. In essence,
it allows the manipulation of causation evidence to fit
the specific defendants named in the complaint.

For instance, a claimant may have viable claims against
several bankrupt manufacturers of asbestos insulation
yet only names auto manufacturers in his tort case
alleging exposure to asbestos in automotive brakes,
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clutches and gaskets. The case proceeds through dis-
covery and it is never revealed, or the fact is deliberately
concealed, that the claimant also worked with highly
toxic asbestos insulation made by Johns-Manville,
Celotex, Owens-Corning and others. At trial the causa-
tion evidence is limited by the record as developed
through discovery, which is of course devoid of any
evidence of alternative exposures to insulation. The
result is a verdict designed to fully compensate the
claimant for his/her injuries, yet based on a limited
set of facts. Arguably, this is analogous to a lung cancer
case in which the plaintiff withholds evidence that
he was a heavy smoker. The end result is that the
jury is deprived of critical facts that would almost cer-
tainly influence their verdict. And once the case has
been resolved, the claimant turns to the bankruptcy
trust system for further compensation.

Some plaintiffs’ attorneys argue that it is their ethical
obligation to their client to delay the filing of any infor-
mation, as in the example above, because it would
assist the defendants in assigning liability to bankruptcy
entities.51 Withholding relevant information, however,
presents other ethical issues under Delaware’s Lawyers’
Rules of Professional Conduct, specifically, Rule 3.4
(Fairness to Opposing Party and Counsel). That rule
provides: ‘‘A lawyer shall not: (a) unlawfully obstruct
another party’s access to evidence or unlawfully alter,
destroy or conceal a document or other material having
potential evidentiary value. A lawyer shall not counsel
or assist another person to do any such act. . . .’’52 Any
affirmative steps by plaintiffs’ counsel to prevent dis-
closure, or conceal evidence of alternative sources of
asbestos exposure would seem to directly violate this
rule as it constitutes an obstruction to material having
evidentiary value. Proving such an obstruction, how-
ever, is nearly impossible given the post-trial timing of
the claim submissions and the layers of confidentiality
built into the disbursement procedures of many trusts.

Concealing evidence of alternative exposures by delay-
ing the filing of bankruptcy claims may also violate Rule
3.3 (Candor Toward the Tribunal). At section (a)(3)
that rule provides that ‘‘[i]f a lawyer, the lawyer’s client,
or a witness called by the lawyer, has offered evidence
and the lawyer comes to know of its falsity, the lawyer
shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal.’’53 The alleged
‘‘falsity’’ in the above example is where a plaintiff testi-
fies to the spectrum of his possible asbestos exposures

yet leaves out his work with products manufactured
by bankruptcy entities. A plaintiffs’ attorney who is
aware of other alleged exposures yet permits his/her
client to testify that the only known exposures are to
products at issue in the litigation has an obligation to
take remedial measures to correct that testimony or
otherwise alert the court to its falsity, since, after all,
the attorney and his client will offer evidence of these
other exposures in obtaining a recovery post-litigation
through bankruptcy filings.

IV. Recommendations
Asbestos litigation has historically been a state court
malady. States with significant asbestos dockets have
adopted various approaches to address the problems
noted above. Recently, however, federal legislators
have proposed reforms that specifically target the lack
of transparency between asbestos bankruptcy trusts and
tort compensation. A review of both the state and fed-
eral approaches is useful in fashioning a Delaware-
specific solution.

A. Furthering Asbestos Claim
Transparency Act Of 2012 (‘FACT’)

On April 17, 2012, Rep. Benjamin Quayle (R-AZ) —
with the support of Rep. James Matheson (D-UT) and
Rep. Dennis Ross (R-FL) — introduced H.R. 4369 to
amend section 524(g) of the bankruptcy code to require
asbestos bankruptcy trusts to publicly disclose detailed
information concerning the receipt and disposition of
personal injury claims based on asbestos exposure.54

The bill is known as the Further Asbestos Claim Trans-
parency (‘‘FACT’’) of 2012 and mandates quarterly
filings that describe demands received by asbestos
trusts including the name, exposure history and basis
for payment for each claimant. Furthermore, FACT
requires, if requested, disclosure of detailed claim infor-
mation to any party in litigation concerning asbestos
exposure.55 In a statement, shortly after the bill was
introduced, Rep. Quayle said that such legislation is
necessary because ‘‘the opaque and unsupervised way
in which the system operates leaves it open to fraud and
abuse which endangers the very existence of asbestos
trusts.’’56 Moreover, ‘‘the [U.S. Government Account-
ability Office] has confirmed asbestos bankruptcy trusts
operate without real oversight and do not compare
their claims to prevent fraud.’’57

On May 10, 2012, Senator Tom Coburn, M.D. (R-OK)
introduced a companion bill (S. 3076) in the United
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States Senate stating the ‘‘lack of transparency . . . has
resulted in a system where claimants could file inconsis-
tent claims among the numerous trusts or against
trusts and solvent companies in the tort system.’’58 As
expected, the proposed amendments are welcome news
to asbestos litigation defendants, and industry and insur-
ance associations, but cursed by plaintiffs’ attorneys and
pseudo-environmental organizations that lobby on their
behalf.59 What seems lost, however, is the simple fact
that the limited disclosure proposed by the FACT Act
benefits both asbestos defendants and asbestos claimants.
Transparency ensures that limited trust funds needed
to compensate future asbestos claimants are not squan-
dered away by current abusive practices. Unfortunately,
however, the Act does not — and perhaps cannot —
address the problems that arise when claimants delay
the filing of trust claims until after litigation. Even if
FACT passes, by filing claims post-litigation, claimants
can avoid disclosure of both alternative compensation
and sources of alternative asbestos exposure.

B. State Approaches: West Virginia,
New York City And Montgomery County,
Pennsylvania

State courts and legislatures have also made strides
toward transparency in asbestos trust/tort compensa-
tion. Similar to FACT, above, two state legislatures —
Oklahoma and Ohio — have bills pending that require
disclosure of all trust claims within 30 days of the filing
of the complaint, otherwise a plaintiff may be refused a
trial date.60 Naturally, some states have been more suc-
cessful than others. For example, attempts by asbestos
defendants in Madison County, Illinois to obtain pre-
trial disclosure of trust claims made, or to be made, have
been routinely rejected. Three specific jurisdictions,
however, have been much more progressive and have
adopted case management rules that can serve as helpful
guides: West Virginia, New York City and Montgom-
ery County, Pennsylvania. All three jurisdictions have
addressed, head on, the need for prompt disclosure of
trust claims during litigation, as well as the consequences
for delaying the filing of trust claims until after litigation.

1. West Virginia

Perhaps the most progressive approach is that taken
by West Virginia. On March 3, 2010, the Kanawha
County Circuit Court issued a case management order
applicable to all asbestos actions set for trial after
October 2010. The order reads: ‘‘a claimant shall pro-
vide to all parties a statement of any and all existing

claims that may exist against asbestos trusts.’’61 And,
furthermore, the ‘‘statement must contain an affidavit
of the Plaintiff or Plaintiff’s counsel that the statement
is based upon a good faith investigation of all potential
claims against asbestos trusts.’’62 As to claims already
submitted to trusts, the claimant must produce claim
forms and all supporting materials, including work his-
tories and medical documentation. Regarding future
claims, the order provides that should ‘‘information
obtained subsequent to the submission of the state-
ments that supports the filing of additional claims . . .
the claimant shall update the statement . . . within
thirty (30) days of receipt of the information but in
no event later than the commencement of trial.’’63 Finally,
to ensure there is no potential for double recovery, the
West Virginia order provides for a separate hearing
to determine a defendant’s entitlement to set-offs or
credits of the value of trust claims against any judgment
entered against them. At this hearing, the court may
‘‘require each claimant to disclose the total amount
received or reasonably expected to be received from
the bankruptcy proceedings. . . .’’64

2. New York City

Similarly, New York City has had a filing deadline
for trust claims.65 The NYCAL Case Management
Order (‘‘CMO’’) has required: ‘‘Any plaintiff who
intends to file a proof of claim form with any bankrupt
entity or trust shall do so no later than ten (10) days
after plaintiff’s case is designated in a FIFO Trial Clus-
ter, except in the in extremis cases in which the proof
of claim form shall be filed no later than ninety (90)
days before trial.’’66 There have been challenges to the
requirement and defendants contend that plaintiffs’
attorneys do not regularly comply with the order.67

The latest word on this issue came last month in a
decision from New York Administrative Judge Sherry
Klein Heitler. Pursuant to the CMO, certain defen-
dants sought relief from New York Special Master
Laraine Pacheco with respect to claims that Plaintiffs
were not complying with the CMO’s provisions rela-
ted to mandatory disclosure of bankruptcy trust sub-
missions and related information.68 The Special Master
ordered all plaintiffs to produce all materials filed with
asbestos bankruptcy trusts, but permitted redaction of
trust claim identification numbers and settlement
amounts.69 Plaintiffs’ objected to the Special Master’s
directive on the grounds that: (1) trust submission
are made in the course of settlement discussions
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and therefore confidential and inadmissible; (2) any
requested non-party affidavits are protected as attorney
work product; (3) the trust disbursement procedures
and all related trust documents are subject to the jur-
isdiction and interpretation of the federal bankruptcy
courts, and (4) the CMO provision that mandates dis-
closure is overly broad and unconstitutional under the
Supremacy Clause of the United States Constitution.70

The court carefully considered, and rejected, each of
the plaintiffs’ grounds for refusing to disclose trust
claims and related information. Most importantly, the
court upheld the CMO requirement that trust claims
must be filed no later than ten (10) days after assign-
ment of a case to a trial group. Plaintiffs cited to several
cases in support of their position, including McGhee v.
AT&T, Inc.,71 in which the Delaware Superior Court
ruled it could not force a plaintiff to say whether he/she
would make a claim against a trust.72 Judge Heitler
distinguished the out-of-state cases cited by plaintiffs
on the grounds that the CMO requires plaintiffs to
file intended claims with various trust within the time
limitations, and not claims they may or may not antici-
pate filing.73 The court concluded that the time limita-
tions on trust submissions under the CMO have been
in effect since 2003 and to strike this provision ‘‘would
diminish the effectiveness of the CMO as a whole.’’74

3. Montgomery County, Pennsylvania

Finally, on February 22, 2010, Court of Common
Pleas Judge William Furber, Jr. issued an order applic-
able to all asbestos suits filed in Montgomery County,
Pennsylvania which provides that ‘‘[n]o later than one
hundred twenty (120) days prior to trial, each plaintiff
shall have filed any and all Asbestos Bankruptcy Trust
claims available to him or her.’’75 Additionally, the
order mandates production to defendants of all affida-
vits, medical records and employment records that
accompany bankruptcy claim filings.

C. Delaware Must Modify Its Case
Management Order To Ensure
Transparency

The Delaware Superior Court has long been aware of
the potential for abuse in asbestos bankruptcy filings
and the lack of transparency between the trust and
tort compensation systems. Years before Judge Able-
man addressed the issue in Montgomery, above, and
promised to put an end to the dishonesty surrounding

asbestos trust claims, the defense bar urged the court to
modify its rules.

In 2007, President Judge James T. Vaughn, Jr.
appointed a committee of five lawyers to examine the
procedures used by the Superior Court to manage toxic
tort litigation and report back to the President Judge
with comments and recommendations.76 The exami-
nation was spurred by the American Tort Reform
Foundation’s listing of Delaware as a potential ‘‘Judicial
Hellhole’’ given the growing number of asbestos cases
being filed in Delaware by plaintiffs with no connection
to Delaware. The committee’s report specifically
addressed ‘‘Disclosure Issues’’ including complaints
from defense counsel that ‘‘plaintiffs should disclose
all [trust] claims made or to be made for compensa-
tion.’’77 The report reads:

As to the second request that plaintiffs be made
to certify all compensation claims made or to
be made, some explanation is required. The
Special Committee understands that some
plaintiffs are entitled to seek compensation
from the various asbestos trusts. Disclosure of
those claims is appropriate, both to be sure
there is no ‘‘double’’ recovery and to insure a
plaintiff has consistently presented the facts to
support a claim. There seems to be no serious
disagreement on that point by a party.

The only disagreement is whether plaintiffs
must disclosure [sic] claims that they may
make in the future, particularly after the litiga-
tion is concluded. It is thought by some
defendants that plaintiffs are delaying making
claims to asbestos trusts because there is no
effective limitation on when those claims may
be made and those plaintiffs intend to seek a
double recovery for the same illness or otherwise
not tell the truth. . . . The Special Committee
suggested that defendants seek this ‘‘to-be-
made’’ claim discovery by interrogatories that,
of course, must be answered under oath.78

Unfortunately, the forthrightness the Special Commit-
tee assumed would be characteristic of Delaware’s
asbestos litigation was not borne out in the years that
followed, hence Judge Ableman’s findings and com-
ments in Montgomery. Instead, as the litigation evolved,
more sophisticated means of insulating trust claims
from disclosure have developed. As in Montgomery,
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some firms employ a system by which feeder firms
make first contact with potential asbestos claimants
and handle all bankruptcy filings. Claimants are then
referred to independent trial counsel who will pursue
tort litigation on their behalf and can ethically claim
ignorance of any trust claims. Alternatively, other firms,
particularly when handling a high value case, avoid any
mention of trust claims until the litigation has con-
cluded given the likelihood that a defendant would
receive a set-off for amounts received from trusts.
More realistically, the Special Committee’s suggestion
to resort to interrogatories to find out whether future
claims may be made does not work in practice. Any
interrogatory related to the filing of future asbestos trust
claims is invariably objected to on the basis of attorney-
client privilege and/or responded to with ‘‘no claims are
contemplated at this time.’’ After all, a defendant can-
not move to compel something that does not yet exist.
To achieve true transparency between trust and tort
compensation, Delaware’s case management order —
Standing Order No. 1 — must be modified.

Consistent with the trends in West Virginia, New York
City and Montgomery, Pennsylvania, the Delaware
Superior Court should modify Standing Order No. 1
to require disclosure of all claims of exposure to pro-
ducts manufactured by bankrupt entities (whether
made or to be made) by the close of fact discovery.
While the current Standing Order does require the
production of claim forms within 30 days of filing a
complaint, it does not address the key issue: the delay
in filing claims in a manner that distorts the discovery
record and ultimately the administration of justice in
asbestos suits. By ignoring the issue of timing, the
Court has allowed plaintiffs’ attorneys to manipulate
the discovery record for maximum benefit at trial
against solvent, peripheral asbestos defendants by with-
holding evidence of alternative exposure to products
made by bankrupt and often more culpable defendants.
Moreover, delaying trust claims allows maximum
recovery from tort defendants by preventing defendants
a judgment reduction in the form of credits or set-offs
for amount paid by the trusts.

The Court can easily close this loophole by requiring, as
a prerequisite to obtaining a trial date, the following
mandatory disclosures:

(1) A claimant should provide a statement that
identifies all asbestos bankruptcy trusts

against which he/she has made, or intends
to make, a claim for compensation, including
any claims in which a request for deferral,
delay or tolling the claims process has been
made. In the event information is obtained
after the submission of the above statement,
which supports the filing of additional claims,
the claimant should update the statement by
amendment. All statements should be accom-
panied by an affidavit from plaintiffs’ counsel
that the statement is based upon a good faith
investigation of all potential claims against
asbestos trusts.

(2) With respect to trust claims already made, a
claimant should produce all proofs of claim
and all supporting materials related to claims,
including work histories, employment re-
cords, statements, depositions and/or other
product identification testimony. This is
already part of Delaware’s Standing Order
No. 1 but some plaintiffs’ firms regularly
ignore it.

(3) A claimant should identify any pending
bankruptcies in which he/she has asserted
or plans to assert a claim for compensation.

(4) A claimant should identify any other attorney
or firm, other than counsel of record, who
represents or has previously represented
him/her in connection with efforts to recover
for asbestos-related injuries.

Only then can we say an asbestos claimants’ exposure
history is complete. There is no additional burden or
unfairness imposed upon asbestos claimants in ordering
disclosure of the above information. In filing a lawsuit,
a claimant places his health and employment/exposure
history at issue, and it is his/her counsel’s duty to inves-
tigate all sources of exposure to maximize recovery for
his/her injuries. Delaware should adopt an approach
that holds asbestos claimants to a complete, and con-
sistent, theory of asbestos exposure encompassing all
possible sources. A Delaware jury is unable to fashion
an equitable verdict if critical exposure evidence, evi-
dence that goes to the very heart of plaintiff’s claims
against solvent defendants, is carved out of the record.

Moreover, the Court should expressly provide for set-
offs or a credit of the value of trust compensation
(received or to be received) against any judgment ren-
dered against defendants at trial. The Court should
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require disclosure of the total amount received or antici-
pated from asbestos bankruptcy trusts, as well as
amounts from settling defendants. In the event that a
judgment has been rendered before a claimant has
received payments from trust claims, the right to
unpaid bankruptcy claims should be assigned to the
defendants against whom judgment was entered.

V. Conclusion
There is no doubt that the lack of transparency between
tort and trust compensation in asbestos litigation cre-
ates enormous potential for abuse and fraud. Trial
courts, including those in Ohio and Delaware have
seen firsthand misconduct by plaintiffs’ attorneys in
the processing of trust claims, including outright mis-
representation as it relates to allegations of asbestos
exposure. As Ohio Judge Hanna said regarding the
Kananian case, ‘‘In my 45 years of practicing law, I
never expected to see lawyers lie like this. . . .’’ He
added, ‘‘It was lies upon lies.’’ And more, recently,
Delaware’s Judge Ableman described the practice as
‘‘dishonesty at its highest level’’ and that ‘‘in this litiga-
tion . . . it happens a lot.’’ Such strong language from
the judiciary cannot be ignored.

Federal and state legislators and state courts have taken
notice and are trying to implement safeguards that ulti-
mately will benefit those seeking compensation for
asbestos exposure. It is ironic that those who are most
vigorously challenging reform are those who represent
the intended beneficiaries of this reform — asbestos
claimants. Transparency ensures that trust funds will
be available to pay asbestos claimants today and those
who have yet to develop asbestos-related illnesses.
Transparency prevents plaintiffs’ attorneys from pre-
senting one set of facts to a civil jury and a different
set of facts in support of bankruptcy trust claims. More-
over, transparency guarantees that verdicts against sol-
vent defendants are fairly rendered on a complete
record of alleged exposure. In short, transparency
ensures honesty. After all, sunlight is the best disinfec-
tant. Modest reforms of Delaware’s Standing Order
No. 1, such as those proposed, would be welcome
first steps toward greater transparency.
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