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A.  U.S. STEEL CABLE STRIPPER’S TESTIMONY PROVES CAUSATION 
 
Zickuhr v. Ericsson Inc., 1-10-3430 (Ill. App. Ct.,  Sept. 30, 2011). 
 
After a jury awarded the plaintiff’s estate $1.5 million, defendant Ericsson Inc. moved for judgment n.o.v 
or a new trial.  Ericsson argued that the evidence showed that their products lacked asbestos, and that 
causation was not established.  The trial court denied the motion and Ericsson appealed. 
 
Campbell had worked at U.S. Steel’s South Works plant for thirty years beginning in 1955, driving a 
boom truck and repairing electrical wires and cables.  Before his death from mesothelioma in 2009, 
Campbell testified that his work stripping cables caused him to be covered in dust from head to toe.  He 
said that the shanty where he shredded cable filled with so much dust that he could not breathe.  At the 
end of the day, he would shovel it out with a coal shovel. 
 
At issue was his testimony that the wire and cable sold by Anaconda Wire and Cable Co., (later acquired 
by Ericsson), contained asbestos.  He recollected seeing cable jackets printed with “Anaconda” and cable 
reels printed with the word “asbestos,” during the 1950s and ‘60s.  He said he did not specifically 
remember seeing the products in the 1970s, but he believed he worked with asbestos-containing 
Anaconda products up through 1984, pulling out old cable and wire. 
 
However, Erich Kothe, an engineer who worked at Anaconda during the years of 1951 through 1986, 
testified that Anaconda stopped making cable containing asbestos in 1946, apart from special orders.  As 
for products made by Continental, (a company acquired by Anaconda in 1974), Kothe said asbestos was 
added to its wire during the years of 1970 to 1984, but “asbestos” was never printed on cable reels 
produced by either Anaconda or Continental.  Kothe testified on behalf of Campbell as a corporate 
representative of Ericsson. 
 
Engineer Regis Lageman testified for Ericsson as a corporate representative of Anaconda.  He was 
employed by Anaconda from 1951 until 1986.  He said although Anaconda and Continental cable did 
contain asbestos, some of which was sold to U.S. Steel, Ericsson did not sell the wire described by 
Campbell.  He also testified that there was no technology available while he worked for Anaconda to 
imprint “Anaconda” onto cable jackets, the cable, or the reels. 
 
In affirming, the court said “[t]he defendant produced no records to substantiate its claim that the wire and 
cable sold to U.S. Steel during decedent’s tenure did not contain asbestos.  But, most importantly, the 
decedent’s testimony illustrated that he was constantly replacing wire and cable at the plant.  A 
reasonable jury could have found evidence that some of that wire probably was decades old in origin and 
manufactured by defendant’s companies with asbestos and that the decedent was exposed to that process 
for years.”  
 
As for the defendant’s claim that causation was not proved, the court opined that the quantity of asbestos 
fibers need not be proven, citing Thacker v. UNR Industries, Inc., 572 N.E.2d 341 (1991).  Nor could the 
amount be proven, the court reasoned, because the amount of fibers released would vary according to the 
amount of the wire being stripped.  Nevertheless, the court said, whatever fibers were released had been 
confined to the enclosed area of the shanty. 
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B. CALIFORNIA JURY BLAMES SMOKING HABIT, RENDERS 
DEFENSE VERDICT FOR AUTOMOTIVE DEFENDANTS 

 
Steiner v. Advance Auto Parts, et al., No. 1374169 (Calif. Super. Ct., Santa Barbara Cty. Oct. 3, 2011). 
 
After a six-week trial, the jury took only two hours to find that defendants Pneumo-Abex Corp., Ford 
Motor Co., Nissan North America and Volkswagen Group of America Inc. were not responsible for 
plaintiff Richard Steiner’s lung cancer. 
 
Steiner claimed he had worked with asbestos-containing brakes, clutches and gasket for years, and that 
this exposure, combined with his smoking habit, caused him to develop lung cancer.  He claimed he had 
quit smoking, but an investigation revealed otherwise in a separately-filed workers’ compensation claim.  
Defendants argued that his smoking was the sole cause of his lung cancer. 
 
 
C. TWO RECUSALS FOLLOW $322M VERDICT IN MISSISSIPPI 
 
Union Carbide Corp. v. Thomas Brown Jr., No. 2011-M-00874 (Miss. Sup. Ct.  Sept. 16, 2011; Oct. 5, 
2011). 
 
Two judicial recusals, one voluntary and one ordered, are adding further drama to the largest asbestos 
verdict in U.S. history (see Asbestos Litigation Alert, June 2011).  In May, 2011, a Mississippi jury 
awarded $322 million to Thomas Brown in a drilling mud additives case.  Shortly thereafter, Union 
Carbide moved to recuse trial-judge Eddie H. Bowen, averring that he had failed to disclose that his 
parents were plaintiffs in two asbestos lawsuits, and thus unfairly prejudiced defendants Union Carbide 
and Chevron Phillips.  Each defendant was found 50 percent liable for the verdict, which included $300M 
in punitive damages. 
 
In its appeal, Union Carbide sought to have the judgment thrown out, noting that Judge Bowen, while 
concealing his own potential conflict of interest, dismissed jurors with family members having similar 
asbestos claims.  The Mississippi Supreme Court agreed as to the recusal, citing the asbestos claims filed 
by Judge Bowen’s parents, as well as the settlement agreement between his father and Union Carbide.  
The high court also ordered that all proceedings be stayed until a new judge could be assigned to the case. 
 
In recusing himself from the bench rendering this decision, Justice Michael K. Randolph said that his 
prior role as defense counsel for “numerous defendants in a multitude of asbestos cases both in-state and 
nationally” disqualified him from participating. 
 
 
D. $1.5M VERDICT IN MISSISSIPPI FOR DRILLING MUD 

EXPOSURE 
 
Nix v. AGCO Corp., et al., No. 2010-85-CV8 (Miss. 2nd Jud. Dist. Ct., Jones Cty, Oct. 11, 2011). 
 
Russell Nix worked as a roughneck in the 1970s and ‘80s, mixing Union Carbide’s drilling mud on oil 
rigs in Texas and the Gulf of Mexico.  He claimed that he was never advised to use respiratory protection, 
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and contracted mesothelioma from exposure to asbestos in the mud.  He also said the product lacked 
adequate warnings. 
 
The Mississippi jury returned a verdict for $1.5M, which included $500,000 in punitive damages.  Only 
25 percent of the compensatory damages were allocated to Union Carbide, the lone defendant at trial, but 
the punitive damages were assessed against the company in entirety.  
 
 
E. THIRTY DISMISSALS REVERSED WHEN RETROACTIVE 

APPLICATION OF FLORIDA STATUTE FOUND TO BE 
UNCONSTITUTIONAL  

 
Witkiewicz, et al. v. ACandS Inc., et al., No. 4D08-1170 (Fla. 4th Dist. Ct. App. Oct. 19, 2011). 
 
Based on the Florida Supreme Court’s decision in American Optical Corp. v. Spiewak, 2011 WL 2652189 
(Fla. July 8, 2011), thirty dismissal orders have been reversed.  Six other appeals were not granted on 
cases that had already settled.  
 
Spiewak, decided in July, 2011, found that retroactive application of Florida’s Asbestos Silica and 
Compensation Fairness Act was unconstitutional.  The law requires a prima facie showing of physical 
impairment caused by asbestos exposure.  The court found that “common law of Florida has never 
required individuals who have suffered an injury to meet an arbitrarily drawn threshold of physical 
impairment for a cause of action to accrue.”  In other strong wording, the court held that the statute’s 
application to the plaintiffs’ claims “does not merely impair their vested rights – it destroys them.” (See 
also Asbestos Litigation Alert, Aug.-Sept. 2009; January 2010). 
 
 
F. PENNSYLVANIA TRIAL COURT INAPPROPRIATELY WEIGHED 

EVIDENCE IN GRANTING SUMMARY JUDGMENT TO 5 
DEFENDANTS 

 
Howard, et al. v. A.W. Chesterton Co., et al., No. 2978 EDA 2010 (Pa. Super. Ct. Oct. 28, 2010). 
 
The Pennsylvania Superior Court reversed summary judgments entered in favor of A.W. Chesterton, ACE 
Hardware Corp., Monsey Products Corp., Pecora Corp. and Union Carbide, finding that the trial court had 
“engaged in an inappropriate weighing of the evidence.” 
 
In granting summary judgment, the trial court had examined the plaintiff John C. Ravert’s testimony as to 
whether he actually saw asbestos dust.  The Plaintiff consistently denied he saw visible dust in his work 
using the defendants’ roof and furnace products.  The trial court concluded that there was no material 
issue of fact with regard to his exposure to asbestos, even though the court itself had noted that “[t]he 
terms “dust” and “fibers” are used interchangeably as they are microscopic and cannot generally be seen 
with the naked eye.” 
 
The appellate court found that the lower court had failed to interpret the evidence in a light most favorable 
to the nonmoving party.  “Rather, the trial court engaged in an inappropriate weighing of the evidence, 
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and the inferences therefrom, to conclude that no genuine issue of material fact existed relative to 
Ravert’s exposure to respirable asbestos fibers from [defendants’] products.”  The court also concluded 
that “the trial court erred to the extent it equated Ravert’s responses about the dustiness of the various 
products or their application with an admission that no asbestos fibers were inhaled from those products 
or applications.” [emphasis added]. 
 
The court also found that the trial court had not correctly applied the “regularity, frequency and 
proximity” standard of Gregg v. V-J Auto Inc., 943 A.2d 216, (Pa. 2007).  The court described Gregg as 
standing for the principle that a plaintiff’s burden is to be “tailored to each specific case.”  The court 
agreed with Appellant’s assertion that the lower court had “erroneously interpreted Gregg as requiring the 
same regularity, frequency and proximity in all asbestos cases, regardless of the injured party’s disease.” 
 
 
G. AUTO MECHANIC’S CLAIM FAILS TO MEET KANSAS’ 

“FREQUENCY, REGULARITY, AND PROXIMITY” TEST 
 
In re Asbestos Litigation, N10C-08-307 ASB (Del. Super. Ct. Nov. 16, 2011) 
 
Applying Kansas state law’s “frequency, regularity, and proximity” test, Delaware Superior Court granted 
summary judgment to defendant Dana Co. (formerly Victor Gasket Manufacturing Co.).  The case 
involved a vehicle repairman who claimed that his mesothelioma stemmed from his work on personal 
vehicles and farm equipment.  Melvin Gordon testified that he repaired between 50 and 75 gasket jobs 
over his lifetime.  However, the court noted that he only remembered one time that he used a Victor 
gasket.  Further, all of his work with gaskets amounted to an average of a little over an hour per year.  
 
The court reasoned that in applying Lohrmann v. Pittsburgh Corning Co., 782 F.2d 1156 (4th Cir. 1986), 
Gordon failed to meet the burden of proof that his exposure to Victor gaskets was a substantial factor in 
the development of his disease. 
 
 
 
The Asbestos Litigation Alert is intended to keep readers current on matters affecting asbestos litigation 
and is not intended to be legal advice.  If you have any questions or would like a copy of any of the above 
articles, please contact Darlene Wood at 412.566.5938 or dwood@eckertseamans or any other attorneys 
with whom you have been working. 
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