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A. OILFIELD WORKER AWARDED $15.2M FOR INJURIES FROM 
DRILLING MUD ADDITIVE 

 
Lofton v. ConocoPhillips, No. 2006-106-CV03 (Miss. Cir. Ct., Jones Cty., 2nd Jud. Dist. April 7, 2010) 
 
A jury took only four hours to award Troy Lofton, a former oilfield worker, $15.2 million in the first of 
700 similar cases on the docket in Mississippi. ConocoPhillips was found solely liable. Lofton’s 
asbestosis was allegedly due to exposure to Flosal, a drilling mud additive which Lofton said was 99 
percent pure asbestos. 
 
Lofton’s counsel presented documents that they said showed a failure by the defendant to test Flosal for 
safety, when ConocoPhillips knew there was a substantial exposure to dust.  ConocoPhillips argued that 
his exposure was insufficient to have caused his lung injuries, which they claimed was due instead to his 
heart medication.  
 
B.  VIRGINIA JURY AWARDS $6M TO NAVY SHIPFITTER 
 
Hardick, et al. v. John Crane Inc., No. CL0800723DP/AF (Va. Cir. Ct., City of Newport News April 13, 
2010) 
 
Robert Hardick worked as a shipfitter and machinery repairman for the U.S. Navy from 1957 to 1976. He 
claimed that his mesothelioma was due to exposure to asbestos in John Crane’s gaskets and packing, as 
well as to asbestos in steam valves and flanges made by Garlock Sealing Technologies. Garlock settled 
prior to trial.  
 
The matter was litigated under general maritime law wrongful death laws. John Crane argued that the 
Death on the High Seas Act applied, and that it did not become aware of the dangerous propensities of 
asbestos until 1970. However, the jury found John Crane and Garlock each 50 percent liable in awarding 
Hardick’s family $6 million. 
 
C. NEW FACTS CANNOT BE RAISED ON APPEAL TO DEFEAT 

FEDERAL PREEMPTION, CALIFORNIA COURT RULES 
 
Haver v. BNSF Railway Corp., No. B215600 (Calif. Ct. App., 2nd Dist., Div. 4 April 16, 2010) 
 
After Lynne Haver filed suit alleging that her mesothelioma was due to asbestos brought home by her 
husband, who worked repairing locomotive engines and brakes, BSNF filed for summary judgment. 
BSNF cited preemption by the Locomotive Boiler Inspection Act.  
 
The trial court agreed, and Plaintiff appealed, contending that her husband had also been exposed to 
asbestos when he worked near pipefitters on the premises of the railway. In affirming, the appellate court 
said “[r]ather than seeking leave to amend her complaint to add factual allegations that he was exposed to 
asbestos because he worked near pipefitters . . . she merely raised those facts in her own separate 
statement in an effort to defeat summary judgment. We conclude that this was insufficient to expand the 
issues BNSF was required to address on summary judgment.”  
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D. CALIFORNIA APPELLATE COURT FAULTS LACK OF EVIDENCE 
OF FREQUENCY IN AFFIRMING SUMMARY JUDGMENT 

 
Whitmire et al. v. Ingersoll-Rand Co. et al., No. B210211, 2010 WL 1613117 (Cal. Ct. App., 2d Dist., 
Div. 4 April 22, 2010) 
 
Bechtel Corp. and Bechtel Construction Co. successfully filed for summary judgment in a case involving 
a California electrician. He had worked at three different Pacific Gas & Electric power plants from 1961 
to 1993. His widow alleged that he developed mesothelioma in his work overhauling and installing 
boilers. 
 
In response to the motion for summary judgment, Plaintiff Whitmire produced no evidence of any 
exposure at two of the three power plants. On appeal, Whitmire argued that she had produced sufficient 
evidence of exposure at the third power plant to defeat the motion. 
 
However, the court found the evidence there lacking, saying it would take “a stream of conjecture and 
surmise” (quoting Dumin v. Owens-Corning Fiberglas Corp., 28 Cal. App. 4th 650, 656) to conclude he 
had been exposed to asbestos-laden products manufactured by Bechtel. The court said “. . . [P]laintiffs 
have presented insufficient evidence that Whitman was actually exposed to Bechtel-attributable asbestos 
[at the plant] with sufficient frequency to create a reasonable probability that this exposure contributed to 
his disease.” 
 
E. HOUSEHOLD EXPOSURE CASE BRINGS $208M IN CALIFORNIA 
 
Evans v. A.W. Chesterton Co., et al., No. BC418867 (Calif. Super. Ct., Los Angeles Cty. April 30, 2010) 
 
In a case involving take-home exposure, a California jury awarded $200 million in punitive damages and 
$8.8 million in compensatory damages to the wife of a water and power department employee. She 
alleged that during his thirty-year career with the Los Angeles Department of Water and Power, her 
husband carried home asbestos fibers in his clothing from cutting asbestos-cement pipe, among other 
tasks. 
 
CertainTeed was assessed 70 percent of the verdict for compensatory damages, but the $200 million in 
punitive damages were only assessed against CertainTeed. The Department of Water and Power had 
settled prior to trial, but the settlement hinged, in part, on the amount of liability found by the jury. 
CertainTeed had argued that Rhoda Evans’ mesothelioma was idiopathic. 
 
F. 3RD CIRCUIT OVERRULES IN RE FRENVILLE CO. IN FINDING 

ASBESTOS CLAIMS ARISE AT EXPOSURE 
 
In re Grossman’s et al: Jeld-Wen Inc. v. Van Brunt et al., No. 09-1563, 2010 WL 2181291 (3d Cir. June 
2, 2010) 
 
In overturning In Re Frenville Co., (744 F.2d 332 (3d Cir. 1984), the 3rd Circuit backed off a 26-year 
precedent which held that a claim in bankruptcy arises when the “right of payment” accrues under 
applicable non-bankruptcy law. Instead, the court is now saying that asbestos-related bankruptcy claims 
filed after a bankruptcy reorganization plan are potentially barred as being discharged by the plan, in that 
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such claims arise when the claimant is exposed to the product. Mary Van Brunt, who has since died of 
mesothelioma, alleged that she purchased asbestos-laden gypsum board and joint compound from  
Grossman’s in 1977. Grossman’s filed for Chapter 11 protection in 1997, and the reorganization plan was 
approved the same year, which allowed for Jeld-Wen to merge with Grossman’s. Van Brunt sued Jeld-
Wen after she became symptomatic in 2006. Jeld-Wen sought to reopen the Chapter 11 case in 
Bankruptcy  Court, arguing that the discharge prevented the claim from proceeding. The Bankruptcy 
Court allowed her state court claims to proceed, based on Frenville, and appeals followed. Since the 3rd 
Circuit ruling, the matter has been remanded to the District Court for further proceedings. 
 
G. GARLOCK SEALING TECHNOLOGIES FILES FOR CHAPTER 11 

DUE TO ASBESTOS CLAIMS 
 
In re Garlock Sealing Technologies LLC, No. 10-31607, petition filed (Bankr. W.D.N.C. June 5, 2010) 
 
Garlock Sealing Technologies is seeking Chapter 11 bankruptcy protection, saying that “[t]here is no 
prospect in the foreseeable future for trust reform that Garlock believes would give it the opportunity to 
receive a fair resolution in the tort system of asbestos claims against it.” Garlock has found that existing 
bankruptcy trusts permit asbestos claimants to “double-dip,” concealing claims to the trusts while also 
pursuing Garlock in the tort system. 
 
Garlock pointed out that the “top tier” defendants in asbestos claims made the same judgment ten years 
ago and established trusts that now have assets of over $20 billion. Garlock hopes to see material 
reductions in litigation costs in utilizing those trusts. In addition, Garlock will establish its own trust, 
either by discussions with representatives of asbestos claimants, or by having the Bankruptcy Court set 
the figure for the funding of the trust. 
 
 
 
 
 
 
 
 
 
 
 
 
The Asbestos Litigation Alert is intended to keep readers current on matters affecting asbestos litigation 
and is not intended to be legal advice.  If you have any questions or would like a copy of any of the above 
articles, please contact Darlene Wood at 412.566.5938 or dwood@eckertseamans or any other attorneys 
with whom you have been working.  
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