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A. U.S. SUPREME COURT TO REVIEW RAILROAD LAW 
PREEMPTION 

 
Kurns v. Railroad Friction Products Corp., Dkt. No. 10-879 (3d. Cir. Jan. 3, 2011) 
 
The Supreme Court will review a decision by the Third Circuit Court of Appeals, which held that federal 
law preempts a state law design defect and failure to warn products liability claim against 
manufacturers/sellers of asbestos containing products.  The Court of Appeals found that the Locomotive 
Inspection Act (“LIA”) occupies the field of railroad/locomotive equipment and safety as it governs both 
design and construction of a locomotive’s parts.  Accordingly, products liability actions against 
manufacturers of locomotive parts should be included in the scope of the LIA’s field of preemption.  In 
support of its holding, the Court of Appeals pointed to Congress’s intent in enacting the LIA, which was 
to completely preempt the railroad parts and appurtenances field.   
 
In addition, the Court of Appeals also found that the Federal Railroad Safety Act (“FRSA”) does not 
narrow the scope of the LIA’s preemption of state laws in the field of locomotive parts.  On appeal, the 
Supreme Court will decide whether Congress intended the FRSA to preempt state law-based torts.  
 
 
B. DELAWARE COURT FINDS NO LIABILITY FOR THIRD PARTIES’ 

ASBESTOS PARTS UNDER IDAHO LAW 
 
In re Asbestos Litigation, De. Super. Ct., C.A. No. 09C-12-287-ASB, (Del. Super. Ct. Jan. 18, 2011) 
 
Applying Idaho law, Delaware Judge Peggy L. Ableman held that a defendant is not subject to a duty to 
warn or protect against hazards arising from a product it did not manufacture, distribute, or sell, even if 
the defendant’s product incorporated component parts that posed similar risks and would require 
replacement.  Because the issue had not been raised in Idaho, Judge Ableman predicted Idaho would 
follow jurisdictions refusing to impose liability for asbestos-related diseases on manufacturers of products 
used in conjunction with other companies’ asbestos containing parts.  In reaching her decision, Judge 
Ableman pointed to case law in the Washington Supreme Court and two sections of the Restatement 
(Second) of Torts - § 402A and § 388, which restrict liability to those in the chain of distribution of a 
product.   
 
Notably, Judge Ableman’s decision appeared to contravene strong language in an Idaho Supreme Court 
opinion, Sliman v. Aluminum Co. of America, 731 P.2d 1267 (Idaho 1986), “emphasizing that the 
manufacturer of a product has a duty to warn of hazards arising from known and foreseeable uses of the 
product,” and the existence of a statutory duty to warn of risks from a reasonably anticipated alteration or 
modification of a product.   
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C. MDL COURT GRANTS DEFENDANTS MOTION FOR SUMMARY 
JUDGMENT, FINDS NO COMPONENT PARTS LIABILITY 

 
Cowley, et al. v. AC&S Inc., et al., MDL No. 875, 2010 WL 5376338 (E.D. Pa. Dec. 23, 2010). 
 
The U.S. District Court for the Eastern District of Pennsylvania, in its role overseeing the federal 
Asbestos Multidistrict Litigation, granted defendant’s motion for summary judgment and ruled that the 
plaintiff presented insufficient evidence to establish that he was exposed to defendant’s product.   
 
The plaintiff, Andrea Cowley, contended that he was exposed to asbestos-containing products 
manufactured by McCormick Asbestos Co., now known as MCIC, Inc.  In support of his claims, Cowley 
offered depositions he gave in prior unrelated asbestos cases in which he testified as a co-worker of 
another asbestos plaintiff.  MCIC was not a party in the unrelated case.  The court found that MCIC was 
not at the depositions, which were general in nature.  The Court held that the deposition testimony was 
inadmissible because the defendants questioning Cowley in the previous case did not share a “community 
of interest” with MCIC.   
 
The court concluded that Cowley did not present any other evidence tending to show that he was ever in 
proximity to MCIC employees working with asbestos containing products.  Accordingly, the court 
granted Defendant MCIC’s motion for summary judgment. 
 
 
D. INDIANA JUDGE FINDS DOCTORS USED UNRELIABLE 

METHODOLOGY EXCLUDES EXPERT TESTIMONY 
 
Bex v. A.W. Chesterton Co. et al., No. 49D01-9801-MI-0001-024, 2011 WL 289243 (Ind. Super. Ct., 
Marion County Jan. 24, 2011).  
 
In asbestos related litigation, an Indiana trial judge excluded expert testimony of six doctors, finding their 
methodology “scientifically unreliable.”  Defendants sought to exclude from evidence all doctor’s reports 
and opinions made as a result of mass screenings conducted by Respiratory Testing Services (“RTS”).  
Judge Theodore M. Sosin of Marion County Superior Court agreed finding that the company employed 
unreliable procedures and unsound medical practices.  Accordingly, the judge excluded all reports, 
opinions and conclusions of the doctors pursuant to Rules 702 and 703 of the Indiana Rules of Evidence. 
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E. BUSINESS GROUPS SUBMIT AMICUS BRIEF IN MICHIGAN 
BUNDLING MATTER  

 
Avram v. McMaster-Carr Supply Co., No. 296605, amicus brief filed (Mich. Ct. App. Dec. 29, 2010).  
 
The Michigan Chamber of Commerce and eleven other organizations filed amicus briefs in an asbestos-
related case asserting that a Michigan trial judge unlawfully bundled asbestos cases despite a state 
Supreme Court order to the contrary. 
 
A jury found McMaseter-Carr Supply Co. fifty percent liable and the company unsuccessfully moved for 
judgment notwithstanding the verdict then appealed the judgment.  McMaseter-Carr asserts that the trial 
judge bundled the Avram case with other asbestos cases despite a state Supreme Court order to the 
contrary.  In their amicus brief, the business organizations argue that bundling of cases denies defendants 
of fair notice of claims, the opportunity for individualized discovery and investigation, the opportunity to 
raise legal issues and defenses, and the opportunity to prepare for trial.  
 
In their reply brief, plaintiffs contend that the defendant’s argument is inapplicable because the judgment 
from which Defendants have appealed is a final judgment by jury verdict on the merits.  Moreover, 
plaintiffs assert, the final judgment was not a result of the case being considered in conjunction with other 
cases.   
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