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A. CSX REQUESTS NEW TRIAL TO REVERSE N.D.W.VA DECISION 
DISMISSING RICO CLAIMS 

 
CSX Transportation Inc. v. Gilkison et al., No. 09-2135, brief filed (4th Cir. Jan. 11, 2010) 
 
CSX says that the firm of Peirce, Raimond & Coulter engaged in a scheme to find false-positives in x-
rays in order to pursue thousands of fraudulent asbestosis claims, and wants its RICO suit in West 
Virginia reinstated. The suit, dismissed after trial by U.S. District Judge Frederick P. Stamp on statute of 
limitations grounds, alleged a conspiracy between the law firm and Dr. Ray Harron to find evidence of 
asbestosis at “an impossibly high rate” through “X-ray swapping.” Herron found evidence of asbestosis in 
close to 65 percent of all workers screened, whereas studies of railroad workers have found asbestosis in 
only 1 to 5 percent. 
 
Judge Stamp said CSX should have known of the fraud “on or substantially near the date of filing,” but 
CSX is arguing to the Fourth Circuit that the filing of the complaints did not constitute notice of fraud: 
“The Court made incorrect assumptions about the information to which CSX has access and failed to 
account for features of mass asbestos litigation that made an investigation of each individual claim 
infeasible.” 
 
B. CALIFORNIA FEDERAL COURT REJECTS FOSTER WHEELER’S 

REMOVAL OF NAVAL CASE  
 
Lindenmayer v. Allied Packing & Supply Co. et al., No. C09-05800 TEH, 2010 WL 234906 (N.D. Cal. 
Jan. 14, 2010) 
 
Foster Wheeler’s effort to remove a Navy exposure case to federal court was stymied when U.S. District 
Judge Thelton E. Henderson ruled that they failed to show the Navy would have refused to incorporate 
asbestos warnings on their products. Plaintiff Robert Lindenmayer had agreed to waive the design defect 
claim if a colorable defense was raised, but not the failure-to-warn claim.  
 
Foster Wheeler is one of dozens of defendants in a suit filed by Lindenmayer, who worked as a machinist 
mate on the USS America for three years in the 1960s. On December 10, 2009, Foster Wheeler removed 
to federal court based on the federal officer removal statute, 28 U.S.C. § 1442(a)(1), asserting that the 
Navy would have rejected warnings about asbestos when the products were made to their exact 
specifications. Lindenmayer moved for remand the next day. 
 
Judge Henderson sided with Lindenmayer, characterizing as “hypothetical” Foster Wheeler’s assertion 
that the Navy would have rejected the asbestos warnings, particularly because Foster Wheeler had never 
proposed adding warnings to the products it supplied to the Navy.  
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C. PENNSYLVANIA APPELLATE COURT FINDS NO COMPONENT 
PARTS LIABILITY 

 
Schaffner , et al., v. Aesys Technologies, et al., No. 1901 EDA 2008; No 1902 EDA 2008 (Pa. Super. Ct. 
Jan. 21, 2010) 
 
The Superior Court of Pennsylvania, in affirming an award of summary judgment in favor of Crane Co., 
said that “. . . [A] manufacturer cannot be held liable under the theories of strict liability or failure to warn 
for a product it neither manufactured nor supplied.” The court also held that exposure occurring during a 
one month-long attic remodeling job was only de minimis exposure, in affirming summary judgment for 
Kentile Floors.  
 
Family members of Charles W. Schaffner claimed that his mesothelioma stemmed from exposure to 
asbestos, in part, from Crane Co. products in his work on residential boilers from the late 1940’s until 
1980. They also pointed to the vinyl floor tiles made by Kentile that he used in remodeling his attic in the 
1960s as an agent in causing his illness.  
 
Crane argued that they did make the boilers, but not the replacement parts allegedly containing asbestos. 
The court noted plaintiff’s witness Haupt’s testimony that the “[furnace cement and insulation] were 
obtained from a supply house and were installed on the boilers after they left Crane’s control.” Further, 
the court found it significant that asbestos-free components were available at the time, and it was at the 
boiler supplier’s option which components were used, not Crane’s.  
 
D. EXPOSURE TO ASBESTOS FIBERS IN FATHER’S WORK 

CLOTHES  BRINGS VERDICT OF $9.9M CIVILIAN SHIP CASE 
 
Conway v. Attransco Inc., No. 24X08000102, verdict returned, (Md. Cir. Ct., Baltimore Cty. Jan. 26, 
2010) 
 
Leroy Conway, Sr. served as an engineman for a few years on the SS Baltimore Trader in the 1970s. His 
son, Plaintiff Leroy Conway, Jr. blames his own mesothelioma diagnosis on contact with fibers carried 
home in his father’s uniform.  In his suit against Attransco, Inc., owner of the tanker, Conway offered 
testimony by several experts, including a cell biologist and a maritime expert. After a trial lasting ten 
days, the jury awarded $9.3M for pain and suffering and $636,688 for medical expenses. 
 
Attransco’s defense counsel plans to appeal, asserting that Attransco had no duty to warn since it was 
unaware of the asbestos danger until the Coast Guard notified it in 1980. Conway argues that affects of 
asbestos exposure were known as early as the 1940s. Attransco’s counsel also says that under Maryland 
law there is no duty to Conway as a family member of a former employee as it regards take-home 
exposure. 
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E. COURT FINDS ONLY TENUOUS CONNECTION BETWEEN 
DEFENDANT PURCHASER OF ASBESTOS AND 
LONGSHOREMAN WHO UNPACKED IT 

 
Johnson v. CertainTeed Corp., No. A125234 (Calif. 1st Dist. Ct. App., Div. 2 Jan. 28, 2010) 
 
A California appellate court affirmed a summary judgment in favor of CertainTeed, finding that there was 
insufficient evidence that it had controlled the packaging, marketing or shipment of the product alleged to 
have injured Charles J. Johnson. Johnson had worked as a longshoreman, unpacking sacks of asbestos 
purchased by CertainTeed.  
 
CertainTeed denied having any say over the packaging of the material, which allegedly leaked asbestos 
fibers. This, the court said, made the connection between CertainTeed and Johnson too tenuous to find 
liability, even though CertainTeed knew of the asbestos danger. The court said “[t]he parties dispute 
whether CertainTeed knew that the sacks leaked and the record does not indicate that CertainTeed knew 
that the longshoremen were not wearing protective gear. However, even if we presume that CertainTeed 
knew these facts, the record does not show that CertainTeed could have done anything to remedy these 
problems.” 
 
F. U.S. SUPREME COURT ASKED TO HEAR CALIFORNIA BIA 

PREEMPTION ISSUE 
 
Ransford et al. v. Griffin Wheel Co., No. 09-720, reply brief filed (U.S. Jan. 29, 2010) 
 
Survivors of Alva Ransford, who repaired Union Pacific and Southern Pacific locomotives for 39 years, 
are petitioning the U.S. Supreme Court as to whether their state-law claims are preempted by the Safety 
Appliances Act, 49 U.S.C. § 20301, and the Locomotive Boiler Inspection Act, 49 U.S.C. § 20701. 
California’s high court declined to hear the state’s appellate decision last July that the claims were, in 
fact, preempted by these statutes. See Ransford et al. v. Griffin Wheel Co., No. A121620, 2009 WL 
1994740 (Cal. Ct. App., 1st Dist. July 9, 2009.  
 
In that decision, the court said that the Boiler Inspection Act applied to all claims regarding construction 
and design of locomotives, which would include the brake shoes made by Griffin Wheel Co. Ransford 
claimed he was exposed to asbestos in their brake shoes for fifteen years of his career. The court also said 
that the Safety Appliance Act preempted claims involving brake shoes despite the fact that they are not 
specifically listed in the law as covered equipment.  
 
Defendant Griffin cites the U.S. Supreme Court ruling in Napier v. Atlantic Coast Line Railroad Co., 272 
U.S. 605 (1926) that the BIA “extends to the design, the construction, and the material of every part of the 
locomotive and tender and of all appurtenances.” 
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G. ILLINOIS JURY SUSPECTS CONSPIRACY TO CONCEAL 
ASBESTOS DANGER, AWARDS $17M TO SECRETARY 

 
Menssen v. Honeywell International Inc., et al., No. n/a (Ill. Cir. Ct., McLean Cty. Feb. 8, 2010) 
 
Only two defendants remained at verdict when an Illinois jury, after a four-week trial, awarded a secretary 
over $17M for mesothelioma allegedly caused by exposure over two years at a Union Asbestos & Rubber 
Co. office. The award against Pneumo Abex, LLC and Honeywell International Inc. consisted in part of 
punitive damages in the amount of $14,370,000, $10M of which was allocated to Honeywell. 
 
H. DEFENSE VERDICT AFTER ONE HOUR FOR KAISER GYPSUM 

JOINT COMPOUND IN CALIFORNIA     
 
Johansen v. Kaiser Gypsum Company Inc., No. BC417278 (Calif. Super. Ct., Los Angeles Cty. Feb. 11, 
2010)    
 
Plaintiff Michael P. Johansen claimed that he developed pleural mesothelioma from exposure as a teen in 
Alaska, where he spent summers as a laborer in the 1950s. However, defendant Kaiser Gypsum Company 
suggested that the true cause was exposure to amosite asbestos in 1961, when the plaintiff worked as a 
seaman’s apprentice. Kaiser also argued that their joint compound was not distributed in the area of 
Alaska where the plaintiff worked, and even if it were, their product contained chrysotile asbestos. Kaiser 
claims that this kind of asbestos does not lead to an increased risk of mesothelioma. 
 
The trial court had dismissed Johansen’s claim for punitive damages prior to verdict, as well as the loss of 
consortium claim by his wife, whom he married one month after the diagnosis was made. The verdict, 
finding no exposure, was returned within an hour after the conclusion of a three-week trial. 
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