The BAPCPA as it
[mpacts Consumer
Bankruptcy Lawyers

he Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (BAPCPA),
added a section to the Bankruptcy Code to
govern, with certain exceptions, any “debt
relief agency,” a defined term under the acr, with respect
to any “assisted person,” i.e., consumer debtor. Section
101(12A) of the act defines “debt relief agency,” but it
does not expressly include or exclude attorneys. Instead,
the definition includes, with limited exceptions, “any per-
son who provides any bankruptcy assistance to an assisted
person in return for ... payment ..., or who is a bankrupt-
cy petition preparer.” Specifically, Section 528 of the act
requires, among other things, that all “debr relief agencies”
must so state conspicuously “in any advertisement of

bankruptcy assistance services or of the benefits of bank— .

- that the services ", ruptcy planning not intended to abuse the bankruptcy

ruptcy directed to the general public ..
or benefits ..

agency” sha.ll not “advise- an assisted person .

bankruptcy]. ..

One reason, that this legislation was
enacted was to address perceived abus-
es in the area of consumer bankruptcy. -
Two examples of such abuses are decep-
tive advertisements that promise to -
wipe out debts without mentioning
bankruptcy as a means of accomplish
ing this goal and consumers loading up |
on-debt immediately before filing for
bankruptcy. Violations of this act can
carry stiff penalties, including the cre-
ation of a private cause of action by the §
debtor against the “debt relief agency”
and its involved employees. But does it |
apply to bankruptcy lawyers who rep-
" resent consumer debtors? And, if so,
what are the consequences? The U.S.
Supreme Court recently weighed in on these issues.

In Milavets, Gallop & Milavet, PA. v United Stases,

—S.Ce.___, 2010 WL 757616 (U.S.), the plainiiffs
were a law firm, its bankruptcy attorneys and two clients,

who brought a pre-enforcement action in federal district :

v

.-may involve bankruptcy relief.” Moreover,
Section 526(a)(4) of the act provides that any “debt relief
.t mcur :

court to seek declaratery relief with respect to the inter-
. pretation of BAPCPA as it may apply to attorneys. Based

upon a First Amendment freedom of speech argument,
the plaintiffs convinced the district court that two sec-
tions of the act are unconstitutional as they apply to attor-
neys and, based upon this premise, the court held that the
definition of “debt relief agency,” therefore, does not
include attorneys.

A panel of the 8th Circuit affirmed in part and reversed in
part. In its unanimous view, the plain language of the def-

inition includes attomeys within its scope. It also rc;ectedm

the district court’s finding that the disclosure require-

ments were unconstitutional. It found “that the disclo-’

sures are intended to prevent consumer deception and are
‘reasonably related’ to that interest.” A majority only,
however, found that the act’s restriction on the advice to
incur mote debt when contemplating bankruptcy was
unconstitutional, agreeing with the district court,
because, in its view, the restriction could not withstand
either strict or intermediate scrutiny. It held thar Section
526(a)(4) “ ‘broadly prohibits a debt relief agency from
advising an assisted person ... to incur any additional
debt when the assisted person is contemplating bankriipt-
cy,’ even when the advice constitutes prudent prebank-

laws. ...” The dissent opined that Section 526(a)(4)

_should be parrowly construed to apply only to instances
~ of “abuse to the bankruptcy system.” :

The Supreme Court granted the piain—

because there was a conflict among the
circuits with respect to the proper inter-
pretation of Section 526(a)(4). It decid-
§ - ed also o “consider the threshold ques-
& tion [of] whether attorneys who provide
B bankruptcy assistance to assisted persons
are ‘debt relief agenclies]’ within the

requirements are consutuuonal 7

Justice Sonia Sotomayor wrote the
majority opinion in which six other jus-
tices joined without exception. Agreeing
with the circuit court, the majority finds
that “debt relief agency” includes attor-

tioners (plaintiffs), including the argument that it “imper-
missibly trenches on an area of traditional state regulation,
...” Instead, the court notes that “Congress and the bank-
ruptcy courts have long overseen aspects of attorney con-
duct in this area of substantial federal concern.”

tiffs’ petition for writ of certiorari’

meaning of §101(12A) and the related’
question [of] whether §528’s d.lsclosure_~

‘ neys. In doing so, the court rejects sever- -
al statutory construction arguments proffered by the peti-
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The court notes the potential harm to both the creditors
and to the debtor, which could result in instances where a
debror “loads up” on debt in contemplation of bankrupt-
cy. For the creditors, this practice can lead to a dilution of
the bankruptcy estate. For the debror, it could cause the
court to hold these debts nondischargable, convert this
case to another chapter under the Bankruptcy Code or
even dismiss it altogether, leaving the debtor to his or her
self-created plight. In light of these potential harms, the
court considers that a narrow interpretation to the Section
526(2)(4) language would support the goal of preventing
these harms without handcuffing the lawyer with respect
to what advice he or she can or cannot give.

'T"herefore, the court holds that the Section 526(a)(4) lan-
guage “refers to a specific type of misconduct designed to
manipulate the protections of the bankruptey system.”

~Therefore, it prohlblts a debt relief agency only from -
- advising a debtor to incur more debt because the debtor is
: filisigifor bankruptcy, rather than for a valid purpose.”
~ Such'd narrow interpretation of this language allowed it to
“survive’ the First Amendment challenge in the form of
- petitioners’ cha.ractenzauon of “the statute as a broad,

it-based restriction on attorney-client communica-

" tions that is not adcquately wilored to constrain only

spwch that the Government has a substanual interest in

) rmmctmg

Finally,. in rejecting petitioners’ free speech and statutory
construction arguments, the court reverses the circuit
court, finding that Section 528 is constitutional. It also

" holds that the disclosure requirements under Section 528

“govern only professionals who offer bankruptcy-related

services to consumer debrors.” In so doing, it found that it
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applies only to “misleading commercial
speech” and was also impressed with the
fact that it “impos]es] a disclosure require-
ment father than an affirmative limitation
on speech. ...” '

The Supreme Court was unanimous in jts
result although not in its reasoning. Two
justices, Antonin Scalia and Clarence
‘Thomas, filed concurring opinions. Justice
Scalia takes Justice Sotomayor to task for
her citation in a footnote to the legislative
history in an instance where the court had
determined what the statute unambigu-
ously says. In his view, citation to the leg-
islative history under these circumstances

is inappropriate because it suggests that
lawyers  must now research the legislative

* history, even in instances where the statu-

tory language is clear. Justice Thomas’ con-
currence was only. to take issue with the
reasoning, not the conclusion, that the
advertising disclosure requirements under
Section 528 are constitutional.

It appears we now have a definitive answer
to the questions raised concerning
BAPCPA’s application to lawyers repre-

_ senting consumer debtors.




