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     hirty years ago, when a defendant was 
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relevant to her claims (a rarity) or kept a 
diary or journal (rarer still), the company 
could gain access to that information.

Fast-forward 30 years, and imagine that 
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Quite simply, it is information in an 
electronic format, such as emails, instant 
messages, database documents and other 
electronically stored information.  In 
2006, the Federal Rules of Civil Procedure 
were amended to take into consideration 
e-discovery, requiring the parties to 
address electronically stored information 
early in the litigation and permitting a 
requesting party to designate the form 
or forms in which it wants electronically 
stored information produced. 

Ninety trillion emails were sent in 2009.  
Tally in your head the number of emails 
you send and receive daily.  That is what 
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to prove her case.  The advantage for 
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an enormous amount of pressure on 
the company, who has to respond to a 
request for such information by retrieving 
electronic information in all its forms.  
Second, because of the advent of electronic 
information, companies generate a lot 
more communication than in the past, 
and this communication is sent quickly 
and usually with less forethought.  So, 
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supervisor’s emails relevant to her claim 
(and, depending on the judge, many 
that are not necessarily relevant) will be 

reviewed by her attorney, including the 
36 emails sent by the supervisor in 2009 
under the header, “Blonde jokes,” the links 
to the latest swimsuit models from Sports 
Illustrated, and even the email sent to a co-
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“Duh!  She just doesn’t get it.”  

The impact of such information can 
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for Kilpatrick, included in those messages 
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was also his mistress (“In this important 
and somewhat confusing time in your 
life, please know with all our hearts and 
soul that I love you. And you will never, 
never be alone”).  Hence, Kilpatrick is 
now the “former” mayor of Detroit.  And 
while South Carolina Governor Mark 

Sanford’s emails to his mistress were not 
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intimate and embarrassing nature drives 
home the point (“please sleep soundly 
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my head, my heart cries out for you, your 
voice, your body, the touch of your lips, 
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deeper connection to your soul. I love you 
... sleep tight”).    

Even worse is that electronic technology 
has breathed new life into certain 
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harassment allegation based upon alleged 
inappropriate comments or the looks 
or gestures of a supervisor could be 
problematic.  But if that same supervisor 
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be a nightmare for the defendant.  Just ask 
Chevron, who agreed to pay $2.2 million to 
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by four female employees who complained 
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comments about their attire and bodies, 
and, according to The New York Times, 
“sadistic pornography.”

Of course, what is good for the goose is 
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has a treasure trove in electronic informa-
tion to mine in her case, so does the com-
pany in its defense.  Not only can the com-
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from work (any decent email policy will 
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to discuss her allegations, those emails 
may be discoverable.  
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to social media sites, such as Facebook 
and Twitter, her contributions to those 
sites may also be relevant in litigation.  
As noted by attorney Eric B. Meyer in a 
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entitled, “How Facebook Can Make or 
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suit against your client, what are the odds 
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they’re pretty good. Just imagine missing 
the Facebook post: ‘I’ll do whatever it 
takes to get back at my employer.’  The 
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employee out on Facebook and other 
social networking sites.”
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courses are devoted to advising clients 
on the proper use of email.  Here are two 
pieces of advice that should serve you well:  
First, write business-related emails as if 
they were well-considered memoranda.  
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then edit).  Email is fast . . . and permanent. 
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Litigation Division. He focuses his practice on 
labor and employment and litigation. If you 
��!����������"#������������������#�������������
via email at JLarroca@eckertseamans.com.
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“Moreover, if the plaintiff is contributing to social media 
sites, such as Facebook and Twitter, her contributions to 
those sites may also be relevant in litigation.”
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