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Legal INSIGHTS
with Jeffrey W. Larroca

An In-Depth Look at the Family and Medical Leave Act 

stitute a significant change in circumstances 
allowing the employer to request a recertifica-
tion in less than 30 days. Third, if an employer 
receives information that casts doubt upon 
the employee’s stated reason for the absence 
or the continuing validity of the certification 
(i.e., the employer is seen playing rugby or at 
a wedding when he or she is supposed to be 
on intermittent leave), the employer can re-
quire recertification. 

There are other tools. For example, the De-
partment of Labor specifically allows for the 
application of a call-in procedure for employ-
ees on intermittent FMLA. http://www.dol.gov/
whd/fmla/NPRMfaq.htm. Accordingly, having 
an FMLA certification does not mean that an 
employee can ignore the call-in procedures 
of other employees who call in sick for non-
FMLA reasons. 

Moreover, an employer is allowed to ask 
questions of its employees who call in sick 
and claim FMLA. As set forth in the regula-
tions, when an employee seeks leave due to 
a qualifying reason, for which the employer 
has previously provided the employee FMLA-
protected leave, the employee must specifi-
cally reference either the qualifying reason for 
leave or the need for FMLA leave. Calling in 
“sick” without providing more information will 
not be considered sufficient notice to trigger 
an employer’s obligations under the Act.  The 
employer will be expected to obtain any ad-
ditional required information through informal 
means.  As such, if an employee calls in and 
says, “I’m not coming in . . . FMLA,” the em-
ployer can ask specific and detailed questions 
as to the nature of the illness, how long it will 
last, the availability of the employee, etc. 

The heart of FMLA is a simple maxim: we 
should not be fired for having children, be-
ing sick, or caring for sick loved ones. But 
with every new right comes the opportunity 
for abuse, and the cost of intermittent leave 
abuse runs into the billions, requiring employ-
ers to be as vigilant as the law is caring.
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Under the Family and Medical Leave Act 
(FMLA), employers with 50 or more em-
ployees in a 75-mile radius are required to 
provide up to 12 weeks off for eligible em-
ployees for numerous reasons, from hav-
ing a baby to taking care of a relative who 
is gravely ill to recuperating from their own 
serious health condition. The law is a land-
mark in providing significant leave rights for 
American employees. Not only are workers 
provided almost one-fourth of a work year 
off if needed, but upon their return they are 
guaranteed the same or a near-similar job at 
the same pay and benefits.

When the bill was passed, President Clinton 
remarked: “This bill will strengthen our fami-
lies, and I believe it will strengthen our busi-
nesses and our economy as well.” It has been 
almost 18 years since the passage of FMLA, 
and the law has become embedded in the 
American working culture. Sixty-two percent 
of American workers qualify for FMLA, and 
over 50 million people have taken advantage 
of the leave provided by the law. 

The law has also been amended to include 
greater protections for military service mem-
bers for “qualifying exigencies” arising out of 
active duty and also allows eligible employ-
ees to take up to 26 work weeks to care for 
a service member with a serious injury or ill-
ness. Moreover, many states and the District 
of Columbia have passed their own more 
generous versions of FMLA to cover employ-
ers with less than 50 employees. In California, 
some FMLA leave is even paid. In D.C., an 
employee can take up to 32 weeks off in a 
two-year period.  The Department of Labor 
provides a side-by-side comparison of federal 
and state FMLA laws here: http://www.dol.
gov/whd/state/fmla/index.htm

In its purest form, FMLA is straightforward. 
An employee is pregnant. She informs her 
employer. Then, when she is ready to have 
the baby, she takes leave for up to 12 weeks 
and doesn’t need to worry about losing her job 
during that time. Another employee’s father is 
undergoing cancer treatments. That employee 
provides a medical certification as well, only 
this time from her father’s doctor. Thereafter, 
she can take time off to care for him.

That is all well and good. But what about an 
employee who has a condition that is not so 
easily addressed by blocks of time? Like an 
employee with sleep apnea or migraines? 
These are conditions that can flare up and 
require leave but they may not give an em-

ployer any lead time. Naturally, this “intermit-
tent” leave is subject to the greatest abuse 
by employees, and its abuse costs employ-
ers significantly. But once the employee is 
certified, who is to say whether, in fact, their 
persistent taking of Fridays and Mondays off 
is legitimate? After all, they have a note.

The employer has some recourse. In the case 
where an employee may be abusing FMLA, 
employers have several techniques at their 
disposal to ensure that the leave is being 
used legitimately.  First, as stated, employers 
are allowed to require certification. Indeed, 
the Department of Labor created a number 
of forms for this purpose. The form certifying 
the serious health condition of an employee 
can be found here -- http://www.dol.gov/whd/
forms/WH-380-E.pdf.

Not only can the employer require a form, 
but the form must be complete and suffi-
cient. So, on any inquiry about suspicious or 
abusive intermittent FMLA leave, employers 
must scrutinize the form to ensure that ev-
erything is filled out, the form is legible and 
that it makes sense. If the form is lacking, 
the employer can require the employee to 
provide a complete and sufficient certifica-
tion (giving at least seven days to respond), 
and thereafter, the employer can also con-
tact the employee’s doctor for authentication 
(“are you really Mary Smith’s doctor?”) and 
clarification (“I can’t read your handwriting”). 
As long as the employer informs the em-
ployee that failure to provide a complete and 
sufficient certification may result in denial of 
FMLA leave, you can later deny the leave 
(and discipline the employee for taking the 
leave if they do so anyway).

An employer may also request recertifica-
tion under varying circumstances and at dif-
ferent intervals, depending on the reason.  
Three reasons in particular are of great use 
to employers seeking to minimize intermittent 
FMLA abuse. First, an employer may request 
recertification if the employee requests an 
extension of leave.  Second, an employer 
may request recertification if circumstances 
described by the previous certification have 
changed significantly (e.g., the duration or fre-
quency of the absence, the nature or severity 
of the illness, complications). For example, if 
an initial certification stated that an employee 
would need leave for one to two days when 
the employee suffered a migraine headache 
and the employee’s absences for his or her 
last two migraines lasted four days each, then 
the increased duration of absence might con-
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