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was proper.  The NLRB determined that such 
observations, even after what the employee 
deemed to be unfair treatment, were “merely 

-

-

-
sion about terms and conditions of employ-

-

-

So, if you use expletives about the work de-
cisions of your supervisor on Facebook and 
it engenders a discussion about work condi-
tions from co-workers, then you cannot be 

your employer and your co-workers only “like” 
your comments, or offer sympathy, then you 

What this means, of course, is that the 
conduct becomes secondary to the effect, 
and that an employer will have to engage 
in a costly, time-consuming investigation 
to determine just how the expletives were 
received.  What that essentially means is 
that employers will shy away from disciplin-
ing employees for most anything said on 
Facebook because it is “just not worth the 
aggravation and potential liability.”

Welcome to the future of social media!

-

at JLarroca@eckertseamans.com.

Imagine one of your employees stands up 
in the lobby of your business to speak to a 

-
tomers are present, waiting in line for teller 
service.  The employee is agitated and loud.  
In a clear and unmistakable tone, overheard 
by all, he says, “This job stinks.  The pay 
stinks, the hours stink and” he pauses, point-
ing theatrically for effect and pointing at you, 
“the manager stinks!”

There is little question that the employee 
in question would be disciplined and in all 

comes home from work and posts on his 
Facebook wall the exact same sentiments.  
The observations go to all 473 of his friends 
and, due to his settings, their friends, so the 
reach of the message is far broader.  Some of 
those friends work at the bank. They “like” his 
comments.  Discussion ensues.

Not without possibly running afoul of national 

General Counsel of the National Labor Rela-
tions Board (NLRB) just published updated 
guidance for employers who are dealing 
with employees and their use of social me-
dia.  Some snippets from the report - which 

of compensation in bonuses.  On October 

-

-

-

former employee called for a class ac-

Needless to say, the offending party returned 

-
ing violated federal law because a rule against 
abusive or obscene Facebook posting direct-
ed at supervisors “would reasonably tend to 
chill employees” in the exercise of their labor 
rights.  Because “[t]he Charging Party here 
initiated the Facebook discussion because 
the employer transferred her to a less lucra-
tive position,” the NLRB concluded that the 
postings “involved complaints about working 

-
ful.  More important to the NLRB, co-workers 
and former co-workers responded.  Some of 

employees, and one former co-worker sug-
gested taking concerted activity through the 

an employee go on Facebook, or even into a 

The answer is nothing short of a morass, 
because in the same guidance, the NLRB 

other Facebook comments (the employee 
used her cell phone during her lunch break to 
update her Facebook status with a comment 
that consisted of an expletive and the name 

posted again, this time commenting that the 
employer did not appreciate its employees) 
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