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“All I know since yesterday is everything has changed.”[1] We have 
moved from purchasing products at retail stores, to ordering from 
online marketplaces, “sharing” motor vehicles and having groceries 
delivered by autonomous vehicles.[2] How does traditional product 
liability law fit into this new world?

Online Marketplaces

Global revenue from online marketplaces (such as Jet.com Inc. and 
Amazon Inc.) is predicted to more than double from $18.7 billion in 
2017 to $40.1 billion in 2022.[3] Online marketplaces are “[a]bout 
more than selling products. These portals serve consumer demand 
for resale and rentals, as well as for finding and booking 
services.”[4]

Imposition of strict products liability is easy to rationalize as applied to manufacturers of 
products.[5] As one court put it, “the purpose of such liability is not to regulate conduct 
with a view to eliminating accidents, but rather to remove the economic consequences of 
accidents from the victim who is unprepared to bear them and place the risk on the 
enterprise in the course of whose business they arise.”[6] There is divergence across the 
nation, however, for imposing strict liability at the distribution and retail sales level. Some 
jurisdictions impose strict liability[7] while others provide immunity.[8]

The question in today’s age is whether online marketplaces are retailers or distributors. Do 
Jet and Amazon sell you a product? Or are they a service which facilitates a sale?

In Eberhart v. Amazon.com Inc., the court answered an open question in New York: “Is an 
‘online marketplace’ such as Amazon subject to strict products liability?”[9] The court held 
no, reasoning:

First, regardless of what attributes are necessary to place an entity within the 
chain of distribution, the failure to take title to a product places that entity on 
the outside.[10]

Second, as it is not a distributor, Amazon is better characterized as a provider 
of services. Here, Amazon provided three services: (1) maintaining an online 
marketplace, (2) warehousing and shipping goods, and (3) processing 
payments. None of these service activities subjects Amazon to strict liability.
[11]

Finally, it appears that every court to consider the question of Amazon’s 



liability has concluded that Amazon is not strictly liable for defective products 
sold on its marketplace.[12]

Product ownership is the key. The Eberhart court explained “the requirement that a 
distributor must, at some point, own the defective product is reinforced by the 
Restatement (Third) of Torts: Products Liability . … Furthermore, the Restatement excludes 
‘product distribution facilitators’ — i.e., ‘[p]ersons assisting or providing services to 
product distributors,’ such as advertisers, sales personnel, and auctioneers — from the 
definition of distributors. Id. § 20 cmt. g.”[13]

Eberhart is consistent with decisions involving brokers. In Oscar Mayer Corp. v. Mincing 
Trading Corp.,[14] the plaintiff ordered black pepper from the defendant and the 
defendant used a broker to fill the order. The broker located an importer of spices, and the 
importer sold the pepper directly to the defendant. It was undisputed “[t]hat the broker 
never had title to, possession or control of the peppercorns."[15] The court granted the 
broker’s summary judgment motion, reasoning:

Sayia acted as a broker between an importer of whole black peppercorns and a 
supplier of recleaned and treated peppercorns for use as a spice in foods. 
Sayia never had title to, possession of, or control over the lot of peppercorns.

This Court is not aware of a precise definition of ‘chain of distribution’ for the 
purpose of attributing responsibility under strict liability in tort. The case law 
strongly suggests, however, that the category is meant to include 
manufacturers, distributors, suppliers or retailers and other parties that 
receive, sell, or resell the product. A broker who negotiates a contract of sale 
between the merchants who will be parties to the actual sale transaction does 
not fall within this category. Whereas an enterprise engaged in the chain of 
distribution can recapture the expense of an occasional defective product by 
an increase in the cost of the product, and a party that is in a contractual 
relationship with the manufacturer or supplier is in a position to exert pressure 
to ensure the safety of the product, a broker can do neither.

Sayia was not in a position to eliminate defects from the peppercorns. In these 
circumstances it would be unfair to impose strict liability on Sayia for damages 
incurred as a result of the defective peppercorns.[16]

It seems settled that online marketplaces which do not take ownership of products, but 
facilitate the sale of products designed, manufactured or sold by other entities, will not 
face strict product liability. Further, if the online marketplace does not make any 
representations about the product, it should not face warranty or representational liability.
[17]

Transportation as a Service Car-Sharing Entities

A huge evolution has taken place in transportation. Consumers and manufacturers are 
embracing both an ownership and sharing model. The sharing model has evolved from 
going to the airport to pick up a rental to people-to-people car-sharing. Vehicle 
manufacturers have entered the car-sharing market and created on-demand sharing, with 
options such as picking up vehicles at designated locations or having the vehicle delivered 
to you. Services have sprung up such as Cadillac’s Book,[18] General Motors’ Maven,[19] 
Ford Motor Co.’s Chariot (transit shuttles)[20] and Toyota Motor Corp.’s Hui.[21]

Can the online marketplace legal rationale be applied to companies involved in 
transportation as a service, or TaaS? It seems easy to conclude that ride-hailing services 
such as Uber Inc. and Lyft Inc. would not face product liability for defective vehicles, but 
what about car-sharing services?



TaaS car-sharing members include non-manufacturers (Zipcar Inc. and rental companies), 
vehicle manufacturers and consumers (peer-to-peer). At its core, TaaS car-sharing 
involves the leasing of vehicles, albeit by new technologies and new time periods (by the 
minute, mile). One could therefore argue for application of current state lessor product 
liability law.[22] But given some TaaS car-sharing entities take title to a vehicle (such as 
vehicle manufacturers and rental car companies) while some third-party services do not, is 
lessor liability appropriate? Online marketplace jurisprudence should be applied, and the 
online services which do not have title should not face strict, warranty or representational 
liability.

Like any new business model/technology, online marketplaces present novel situations, 
and state law will have to tackle them. For now, some interesting open questions are:

• Would strict liability be applied to a separate, stand-alone online car-sharing
marketplace if the service was created or purchased by a vehicle manufacturer?

• Is a person engaged in peer-to-peer car-sharing a “casual” or “regular” lessor? Some
states hold that a “casual seller” does not face product liability.[23] How many peer-
to-peer lease transactions (in numbers or dollar value) would it take to transform
someone into a “regular” lessor?

Conclusion

Online marketplaces are here to stay. The convenience of ordering consumer products, 
groceries and vehicles through a service is driving new business models. These new 
models raise new product liability questions and it will take time to see the answers to 
them.
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