
 
Thinking About an Unlimited PTO Policy? Ask These Questions First.

Contributed by Lindsey Conrad Kennedy, of Eckert, Seamans, Cherin, & Mellott LLC.

Ms. Kennedy helps employers navigate the labor and employment laws governing their relationships with their workforce.
Her experience includes both counseling and litigation under the major federal and state laws governing employment
relationships. Ms. Kennedy has practiced in both New York and Pennsylvania, representing a variety of employers in a
variety of industries.

In many ways, so-called “unlimited paid time off” policies capture the zeitgeist of progressive human
resources management. These policies increase employees’ flexibility, instill in them a sense of self-
accountability, improve recruitment and retention efforts, and decrease administrative burdens. The benefits
of unlimited PTO policies are obvious. But many of the legal risks they create are not. If your organization is
seeking to implement an unlimited PTO policy, there are several questions you need to ask before doing so
in order to determine whether the benefits outweigh the significant risks.

Is Truly Unlimited Leave a Truly Good Idea?

Most unlimited PTO policies allow exempt employees to take an unlimited amount of time off work provided
they continue to fulfill all of their duties and responsibilities. The word “unlimited” should not be taken lightly;
employers need to think carefully about whether to place a maximum annual cap on PTO. For example,
even if a manager is fulfilling her regular duties, do you want her to be out of the office for, say, 50 work days
per year? Will this negatively impact workplace culture or stunt collaboration and development?

This problem morphs into a bigger one when an employee takes certain types of leave. For example, if an
employee takes a six-month military leave of absence, will he receive pay during that entire period?
Employers must handle such absences consistently and in a nondiscriminatory way, meaning that an
employee on military leave should not be treated less favorably than an employee who takes an equally long
absence for any other reason. Otherwise, the employer risks a claim under federal and state military leave
laws. To reduce these risks, some employers decide to place maximum caps on certain types of leave,
which, of course, undercut the concept—and many of the benefits—of truly unlimited PTO.

What About Leaves for Family and/or Medical Reasons?

Leaves for family and/or medical reasons pose their own set of risks, particularly for those that may be
covered by laws such as the FMLA or a local paid sick leave law. For instance, you may want to avoid
providing PTO to an employee who takes 12 weeks of FMLA leave for his own serious health condition
followed by an additional two weeks of time off work as an ADA accommodation. If you limit the amount of
PTO that can be used during this lengthy medical leave period, you risk a claim that you are treating a
disabled or FMLA-eligible employee differently than an employee taking another type of leave.

Separate and apart from potential discrimination claims, employers must ensure they are tracking and
recording statutorily-required leaves of absence. For example, if employees believes they can use unlimited
PTO for an otherwise FMLA-qualifying reason, they may not be incentivized to initiate or cooperate with the
formal FMLA approval process. This, in turn, may undermine the employer's FMLA's compliance efforts.
Taken a step further, an employer risks an FMLA claim if employees are disciplined or terminated for taking
an excessive amount of PTO when some of the leave could have—and should have—been designated as
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FMLA-protected leave. Similarly, many states and localities now require employers to provide employees
with paid sick leave. While these laws may not require an employer to provide additional leave, they often
require employers to track accrued, used, and available paid sick leave, and to maintain paid sick leave
records for a certain period of time.

Moreover, the way in which unlimited PTO coordinates with disability benefits may pose problems.
Employees with medical issues may be incentivized to not apply for short- or long-term disability or workers’
compensation benefits in order to be eligible for unlimited PTO. If the employee does qualify for benefits
under one of these programs, the employer will need to decide whether to “top-up” the partial benefits to
ensure the employee receives full pay in accordance with an unlimited PTO policy.

How Do State Wage Payment Laws Come Into Play?

Transitioning from a traditional, “banked” PTO policy to an unlimited PTO policy can pose risk under various
states’ wage payment and collection laws. Of course, this risk varies depending on state law, but is present
nearly any time employees expect that they will eventually receive compensation for the unused PTO they
have saved. Consider long-time employees who have saved 30 or more PTO days for which they expect to
receive compensation upon eventual retirement. If the employer switches to unlimited PTO without paying
out those 30 days, are any state wage payment laws violated? Separately, how does an unlimited PTO
policy square with state law that requires employers to pay employees for any accrued but unused PTO
remaining at the time of separation? Many state wage payment laws do not (yet) account for the possibility
of unlimited PTO, leaving these employers in uncharted waters.

If Your Organization Decides to Take the Plunge…

If, after considering the issues outlined above, you decide to implement an unlimited PTO policy, keep in
mind the following to reduce risk:

• Consider narrowly tailoring the scope of an “unlimited” policy, e.g., by maintaining separate policies for
leave related to family and/or medical reasons or by implementing an unlimited vacation policy rather than
an unlimited paid time off policy. Vacation time is less regulated than time away from work for family,
medical, and other reasons.

• Include—and enforce—important qualifications and disclaimers in your policy, such as:

✓ Expecting employees to self-manage and noting that nothing in the policy will excuse them from
fulfilling all of their duties and responsibilities;

✓ Retaining the discretion to discontinue or modify the unlimited PTO policy at any time;

✓ Requiring employees to use the typical procedure for requesting and taking time off; and

✓ Noting that employees do not “accrue” unlimited PTO and thus it will not be paid out upon termination
of employment.

• Track the amount of unlimited PTO your employees are taking, and, if possible, the reasons why they are
taking it. Not only will this help curb legal compliance risks, but it will also help assess the real impact of
the policy and identify any potential adjustments to it.
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Finally, be sure to consult with your attorney for advice regarding state and local laws, best practices, and
other tips to avoid unnecessary risk.
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