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The Pennsylvania Construction Workplace Misclassification Act (CWMA) prohibits employers 
from improperly classifying their workers as independent contractors, not employees, to avoid 
their obligation to provide workers’ compensation benefits. 
 
In Dep’t of Labor & Indus., Uninsured Emp’rs Guar. Fund v. W.C.A.B. (Lin and Eastern Taste), 
the Supreme Court of Pennsylvania recently ruled that the CWMA is applicable only where a 
putative employer is in the business of construction. 
 
In that matter, Eastern Taste, a restaurant, hired Lin to perform remodeling work. Lin was not to 
work there after the remodeling. He had no written contract with Eastern Taste, and the business 
agreed to pay him on a per diem basis. Lin, who had 15 years of remodeling experience, worked 
without direction. While repairing a chimney, he fell from a beam and injured his spinal cord, 
causing him to become paraplegic. Lin thereafter requested workers’ compensation benefits from 
Eastern Taste, and, then, the Uninsured Employer Guaranty Fund (Fund) because the restaurant 
did not have any workers’ compensation insurance. 
 
The Workers’ Compensation Judge (WCJ) denied Lin’s request for benefits because he failed to 
establish that he was Eastern Taste’s employee. In reaching this decision, the WCJ found that 
Lin did not conduct his work in the regular course of Eastern Taste’s business and his work was 
causal. The WCJ, furthermore, noted that the CWMA was not applicable because Eastern Taste 
“is a restaurant in the restaurant business and not in the construction business.” 
 
Lin thereafter filed an appeal. The Workers’ Compensation Appeal Board (Board) reversed the 
WCJ’s decision because Lin’s work was not causal and he was Eastern Taste’s employee. 
However, it did not consider whether the CWMA was applicable because it based its decision on 
the Workers’ Compensation Act’s general definition of an employee. 
 
The Fund subsequently appealed the board’s decision. On appeal, the commonwealth court 
reversed the Board's decision because Lin was an independent contractor, not an employee. It 
reached this conclusion because Eastern Taste did not control the manner in which Lin 
completed his work; Eastern Taste hired Lin to perform remodeling work, not to work in the 
restaurant; the business was not in the construction business; and Lin used his own tools. 
 
The commonwealth court, furthermore, ruled that the CWMA was inapplicable because only 
businesses in the construction industry fall within its purview. It noted that the construction 
activity must be analyzed and considered in the context of the purported employer’s industry,  



 
 
 
 
and, in this particular instance, Eastern Taste was in the restaurant business, not the construction 
business. 
 
Lin appealed the Commonwealth Court’s decision to the Supreme Court. On appeal, he argued 
that the CWMA should be applicable based on the nature of the work that one performs for an 
employer, not the nature of the employer’s business. The Fund, however, asserted that the 
legislature only sought to remedy the issue of construction businesses misclassifying their 
workers through the passage of the CWMA. 
 
In affirming the Commonwealth Court’s decision, the Supreme Court ruled that “the CWMA is 
inapplicable where the putative employer is not in the business of construction.” The Justices 
noted that Lin’s position could cause absurd and unreasonable results, such as making 
homeowners liable for workers’ compensation benefits when they want to remodel their kitchens 
and they hire electricians, plumbers, painters or other contractors as independent contractors who 
then hurt themselves. 
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