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AGENDA 
 
8:00 – 8:45 a.m.     REGISTRATION AND BREAKFAST 
 
 

8:45 a.m.      WELCOME & INTRODUCTIONS 
        Clare M. Gallagher 
 

8:45—9:30 a.m.     IT’S PRIME TIME FOR A PRIMER ON HRAs, HSAs, AND FSAs 
        Presented by Sandra R. Mihok and Christine B. Bowers 
 
 

9:30—10:00 a.m.    KEY CONSIDERATIONS FOR YOUR NEXT WORKPLACE  
INVESTIGATION 

        Presented by Renee Mattei Myers 
 
 

10:00—10:15 a.m.    Break 
 
 

10:15—10:45 a.m.    IT’S NOVEMBER, BUT THESE LEAVES ARE NOT FALLING 
        Presented by William S. Myers 
 
 

10:45—11:15 a.m.    THE CHANGING LANDSCAPE OF EMPLOYMENT‐BASED  
IMMIGRATION 

        Presented by Derek Illar 
 
 

11:15 a.m—Noon    NEWS YOU CAN USE 
        Presented by Lindsey Conrad Kennedy and Taylor N. Brailey 
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General ACA Affordability Safe Harbors

For 2020, the applicable percentage decreases to 9.78% (down from 9.86% in 2019).

• 2020 Federal Poverty Line Safe Harbor: 9.78% of the Federal Poverty Line
Federal Poverty Line (Continental U.S.): $12,490
2020 Monthly Employee-Share of Premium for Lowest-Cost Plan Limit: $101.79

• 2020 Rate of Pay Safe Harbor: 9.78% of Rate of Pay
Hourly Employees: 9.78% of Employee’s Hourly Rate of Pay x 130  Salaried Employees: 
9.78% of Employee’s Monthly Salary

• 2020 Form W-2 Safe Harbor :  9.78% of Box 1 Wages

Box 1 does not include many forms of compensation, including 401(k) deferrals and Section 125  
salary reductions for health and welfare plan coverage

www.eckertseamans.com

The IRS has proposed three additional safe harbors in Notice 2018-88 to address the  challenges that employers will 
face with respect to ICHRAs. These are based on the “HRA  affordability plan,” which is the lowest cost silver plan for 
the employee for self-only  coverage offered by the Exchange for the rating area in which the employee resides.

1) Proposed Worksite Location Safe Harbor
• HRA affordability plan may be based on the lowest cost silver plan on the  Exchange in the rating area of the 

employee’s primary worksite
• Not required to use plan in rating area of employee’s place of residence
• IRS requests comments on potential age-based safe harbors because cost  varies based on the employee’s age 

(e.g., age bands or otherassumptions)

2) Proposed Calendar Plan Year Safe Harbor
• Employers with a calendar plan year ICHRA may base HRA affordability plan  cost on the premium in effect for the 

prior calendar year
• Designed to address the fact that Exchange plan premiums are not available  until October, which would not provide 

sufficient planning time for employers
3) Proposed Non-Calendar Plan Year Safe Harbor

• Employers may rely on the cost of the HRA affordability plan in the first  month of the plan year for the remainder 
of the plan year

ICHRA ACA Affordability Safe Harbors















Renee C. Mattei Myers
MEMBER
CHAIR, ASSOCIATES COMMITTEE
Renee Mattei Myers focuses her practice on a wide variety of labor
and employment matters in state and federal trial and appellate
courts throughout Pennsylvania.  She has experience defending
employers against discrimination claims under Title VII, Americans
with Disabilities Act, Age Discrimination in Employment Act, Family
and Medical Leave Act, and Pennsylvania Human Relations Act.

Renee represents employers before administrative agencies
including the Pennsylvania Human Relations Commission, Equal
Employment Opportunity Commission, and the Pennsylvania
Department of Labor.  She also designs and implements training
sessions for managers and supervisors on employment law issues,
conducts audits of employer policies, and provides general
employment advice to human resource managers in a wide range
of industries on matters including hiring, discipline and discharge,
family and medical leave issues, wage and hour issues, and
reductions-in-force.

Renee serves as the chair of the firm’s Associates Committee.

REPRESENTATIVE MATTERS
Represented a newly elected district attorney in an age
discrimination lawsuit and received summary judgment ruling
that was affirmed in the Third Circuit Court of Appeals.

Received a summary judgment ruling in a race discrimination
and harassment lawsuit for a central Pennsylvania
entertainment establishment.

Represented a national educational technical institute in age
discrimination and whistleblower lawsuit and was successful
in receiving a summary judgment ruling which was affirmed in
the Third Circuit Court of Appeals.

Represented a national communication company in religious
discrimination lawsuit in federal court and was granted
summary judgment on all claims.

Successfully represented a large multi-state insurer in state
and federal court regarding claims of disability discrimination
and ERISA violations.

Successfully represented a municipality in a series of claims
by former employees before the Pennsylvania Human
Relations Commission following the sale of the municipality’s

HARRISBURG,
PENNSYLVANIA
213 Market St.
8th Floor
Harrisburg, PA 17101

P: 717.237.7163

F: 717.237.6019

rmyers@eckertseamans.com

PRACTICE AREAS:

Labor & Employment

STATE ADMISSIONS:
Pennsylvania

COURT ADMISSIONS:
U.S. District Courts for the Middle
District of Pennsylvania

U.S. District Court for the Eastern
District of Pennsylvania

U.S. District Court for the
Western District of Pennsylvania

U.S. Court of Appeals for the
Third Circuit

U.S. Supreme Court

EDUCATION:
J.D., magna cum laude,
University of Pittsburgh School of
Law, 1994

B.A., magna cum laude, King’s
College, 1991

nursing home facility.
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Designed and implemented a series of full-day training
sessions for a private educational institution for all managers
and supervisors.

PROFESSIONAL AFFILIATIONS
Pennsylvania Bar Association (PBA), Member

PBA Commission on Women in the Profession, Co-Chair of
Executive Council

PBA Commission on Women in the Profession Mentoring
Program, Mentor

PBA House of Delegates, Former Member

James S. Bowman American Inn of Courts, Alumnus

Dauphin County Bar Association (DCBA), Board Member,
Personnel Committee Chair, and Past President

DCBA Young Lawyers Division, Former Chair

COMMUNITY INVOLVEMENT
Salvation Army Harrisburg, Women INvolved

United Way, Women’s Leadership Network

National Multiple Sclerosis Society Leadership Council,
Former Member

Central Pennsylvania Food Bank, Volunteer and
Former Board Member

Girl Scouts in the Heart of Pennsylvania, Service Unit Co-
Director, Troop Leader, and Volunteer

Dauphin County Children and Youth Gifts for Kids Program
Coordinator for Eckert Seamans, helping provide Christmas
gifts to over 30 children in the foster care system (2002-
Present)

AWARDS AND RECOGNITION
Selected for inclusion as The Best Lawyers in America 2020
Litigation – Labor and Employment “Lawyer of the Year” in
Harrisburg

Recognized by Harrisburg Magazine as a “Legal Leader” in
Central Pennsylvania

Recognized by Susquehanna Style magazine as a “Select
Lawyer” in Central Pennsylvania

Recognized by the Dauphin County Bar Association with the
DIVA Award for her mentoring, leadership, and involvement
with women in the association

Recognized by the Central Penn Business Journal as one of
Central Pennsylvania’s Women of Influence

Chosen as one of the YWCA of Greater Harrisburg’s Women
of Excellence

Selected for inclusion in Pennsylvania Super Lawyers



Selected for inclusion in The Best Lawyers in America

Recognized by the Central Penn Business Journal as one of
Central Pennsylvania’s “40 under 40”

National MS Society Leadership Class

Peer-rated by Martindale Hubble as AV Preeminent

NEWS AND INSIGHTS
PUBLICATIONS

“The Virtual Work Space: What Are the Benefits and Risks?”
HR Daily Advisor, September 2019. 

“Guest view: In face of gender pay gap, revisit questions about
salary history,” Central Penn Business Journal, November
2017.

“Let’s Talk About Sex … and Salary History,” HR Daily Advisory,
September 2017.

“Don’t Believe the Hype — The Real Effect of Hobby Lobby on
Employers & Employees,” Jurist, July 2014.

Frequent speaker and author on employment law related
topics including the ADA, FMLA, sexual harassment, and
employee privacy rights.

SPEAKING ENGAGEMENTS

“Gender, Equal Pay and Salary History,” webinar, Pennsylvania
Bar Institute, February 2018.

“Employees Behaving Badly: Mistakes Employers Make and
How to Fix Them,” co-presenter, Eckert Seamans’ Continuing
Legal Education Seminar, September 2015.

“The Confluence of Issues Between the Americans with
Disabilities Act and the Family Medical Leave Act,” co-
presenter, Eckert Seamans Human Resources Forum, April
2014.

“Managing Time and Attendance: FLSA, FMLA, Sick Leave,”
co-presenter, Pennsylvania State Association of Township
Supervisors Human Resources and Labor Management
Institute, December 2013.

“Social Media for Municipal Employers,” co-presenter,
Pennsylvania State Association of Township Supervisors
Human Resources and Labor Management Institute,
December 2013.

“Overcoming Obstacles to Success ,” panelist, Pennsylvania
Bar Association Women in the Profession annual retreat,
November 2013.

“Hot Issues in Social Media — Handling Gripe Content,” co-
presenter, Pennsylvania Bar Institute’s 19th Annual Business
Lawyer’s Institute, November 2013.

“The Americans With Disabilities Act and How the Rules of the
Game Have Changed for Employers: What the Case Law Is
Now Telling Employers,” co-presenter at the Eckert Seamans
Human Resources Forum, April 2013.

“Social Media Use in the Workplace,” presented to the York
County Chapter of the Society for Human Resource
Management, September 2012.

https://hrdailyadvisor.blr.com/2019/09/03/the-virtual-work-space-what-are-the-benefits-and-risks/
http://hrdailyadvisor.blr.com/2017/09/27/lets-talk-sexand-salary-history/
https://www.eckertseamans.com/app/uploads/Myers-Renee-Jurist-072414.pdf
https://www.eckertseamans.com/app/uploads/Myers-Renee-Jurist-072414.pdf
http://www.eckertseamans.com/app/uploads/MyersSchweikertpresenation091015.pdf
http://www.eckertseamans.com/app/uploads/MyersSchweikertpresenation091015.pdf


“Social Media and Employment Law: Recipe for Disaster or
Helpful Tool?,” co-presenter at the Eckert Seamans Human
Resources Forum, May 2012.

“Sexual Harassment, The Basics and Beyond,” Dauphin
County Bar Association Lunch and Learn CLE series, March
27, 2012.

“Unemployment Insurance 101: Assessing and Responding to
Claims for U.I. Benefits,” Pennsylvania Bar Institute seminar,
December 2010.
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Renee C. Mattei Myers, Esq.

Key Considerations for Your 
Next Workplace Investigation

www.eckertseamans.com

Investigation Sequence

Something happens

l

Investigations/Interviews

l

Loudermill*/Due Process/Double Check Your Facts

l

Imposition of Discipline
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Something Happens

• Potential Rule Violation? 

• Internal Complaint?

www.eckertseamans.com

Internal Complaint

• Investigate if:

– Complaint brought directly to HR by employee

– Manager reports complaint from employee

– Anonymous complaint capable of investigation
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Potential Rule Violation

• Was Employee given Notice of Rule?

• Where is Rule?

– CBA

– Employee Handbook

• Is Rule reasonable?

www.eckertseamans.com

Investigation Issues

• Who is the investigator?

• Personnel department, solicitor, private investigator, 
special counsel?  Advantages/disadvantages?

• Any potential conflicts (real or perceived).

• Privilege issues.
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Investigation

• Map out a strategy for who participates in collecting 
information and who participates in policy decisions.

• Interview the employee accused of misconduct.  This 
must be done at some point.

• What if employee refuses to attend?

• Can I interview the employee more than once?

www.eckertseamans.com

Investigation

• Prepare ahead of time.

• What’s your batting order for interviews?

• How are you going to record information?

• Notes, summaries, declarations, statements.  Never tape 
or video!
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(d)  “Waivers” means exemptions from or waivers of Buy American Laws, or the 

procedures and conditions used by an executive department or agency (agency) in 

granting exemptions from or waivers of Buy American Laws.

(e)  “Workers in the United States” and “United States workers” shall both be defined as 

provided at section 212(n)(4)(E) of the Immigration and Nationality Act (8 U.S.C. 1182(n)

(4)(E)).

Sec. 2.  Policy.  It shall be the policy of the executive branch to buy American and hire 

American.

(a)  Buy American Laws.  In order to promote economic and national security and to help 

stimulate economic growth, create good jobs at decent wages, strengthen our middle 

class, and support the American manufacturing and defense industrial bases, it shall be 

the policy of the executive branch to maximize, consistent with law, through terms and 

conditions of Federal financial assistance awards and Federal procurements, the use of 

goods, products, and materials produced in the United States.

(b)  Hire American.  In order to create higher wages and employment rates for workers in 

the United States, and to protect their economic interests, it shall be the policy of the 

executive branch to rigorously enforce and administer the laws governing entry into the 

United States of workers from abroad, including section 212(a)(5) of the Immigration and 

Nationality Act (8 U.S.C. 1182(a)(5)).

Sec. 3.  Immediate Enforcement and Assessment of Domestic Preferences According to 

Buy American Laws.  (a)  Every agency shall scrupulously monitor, enforce, and comply 

with Buy American Laws, to the extent they apply, and minimize the use of waivers, 

consistent with applicable law.

(b)  Within 150 days of the date of this order, the heads of all agencies shall:

Page 2 of 5Presidential Executive Order on Buy American and Hire American | The White House

11/8/2019https://www.whitehouse.gov/presidential-actions/presidential-executive-order-buy-american-hire-american/



(i)    assess the monitoring of, enforcement of, implementation of, and compliance 

with Buy American Laws within their agencies;

(ii)   assess the use of waivers within their agencies by type and impact on domestic 

jobs and manufacturing; and

(iii)  develop and propose policies for their agencies to ensure that, to the extent 

permitted by law, Federal financial assistance awards and Federal procurements 

maximize the use of materials produced in the United States, including 

manufactured products; components of manufactured products; and materials such 

as steel, iron, aluminum, and cement.

(c)  Within 60 days of the date of this order, the Secretary of Commerce and the Director 

of the Office of Management and Budget, in consultation with the Secretary of State, the 

Secretary of Labor, the United States Trade Representative, and the Federal Acquisition 

Regulatory Council, shall issue guidance to agencies about how to make the 

assessments and to develop the policies required by subsection (b) of this section.

(d)  Within 150 days of the date of this order, the heads of all agencies shall submit 

findings made pursuant to the assessments required by subsection (b) of this section to 

the Secretary of Commerce and the Director of the Office of Management and Budget.

(e)  Within 150 days of the date of this order, the Secretary of Commerce and the United 

States Trade Representative shall assess the impacts of all United States free trade 

agreements and the World Trade Organization Agreement on Government Procurement 

on the operation of Buy American Laws, including their impacts on the implementation 

of domestic procurement preferences.

(f)  The Secretary of Commerce, in consultation with the Secretary of State, the Director 

of the Office of Management and Budget, and the United States Trade Representative, 

shall submit to the President a report on Buy American that includes findings from 

subsections (b), (d), and (e) of this section.  This report shall be submitted within 220 
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days of the date of this order and shall include specific recommendations to strengthen 

implementation of Buy American Laws, including domestic procurement preference 

policies and programs.  Subsequent reports on implementation of Buy American Laws 

shall be submitted by each agency head annually to the Secretary of Commerce and the 

Director of the Office of Management and Budget, on November 15, 2018, 2019, and 

2020, and in subsequent years as directed by the Secretary of Commerce and the 

Director of the Office of Management and Budget.  The Secretary of Commerce shall 

submit to the President an annual report based on these submissions beginning January 

15, 2019.

Sec. 4.  Judicious Use of Waivers.  (a)  To the extent permitted by law, public interest 

waivers from Buy American Laws should be construed to ensure the maximum 

utilization of goods, products, and materials produced in the United States.

(b)  To the extent permitted by law, determination of public interest waivers shall be 

made by the head of the agency with the authority over the Federal financial assistance 

award or Federal procurement under consideration.

(c)  To the extent permitted by law, before granting a public interest waiver, the relevant 

agency shall take appropriate account of whether a significant portion of the cost 

advantage of a foreign-sourced product is the result of the use of dumped steel, iron, or 

manufactured goods or the use of injuriously subsidized steel, iron, or manufactured 

goods, and it shall integrate any findings into its waiver determination as appropriate.

Sec. 5.  Ensuring the Integrity of the Immigration System in Order to “Hire American.”  (a) 

 In order to advance the policy outlined in section 2(b) of this order, the Secretary of 

State, the Attorney General, the Secretary of Labor, and the Secretary of Homeland 

Security shall, as soon as practicable, and consistent with applicable law, propose new 

rules and issue new guidance, to supersede or revise previous rules and guidance if 

appropriate, to protect the interests of United States workers in the administration of 

our immigration system, including through the prevention of fraud or abuse.
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(b)  In order to promote the proper functioning of the H-1B visa program, the Secretary of 

State, the Attorney General, the Secretary of Labor, and the Secretary of Homeland 

Security shall, as soon as practicable, suggest reforms to help ensure that H-1B visas are 

awarded to the most-skilled or highest-paid petition beneficiaries.

Sec. 6.  General Provisions.  (a)  Nothing in this order shall be construed to impair or 

otherwise affect:

(i)    the authority granted by law to an executive department or agency, or the head 

thereof;

(ii)   the functions of the Director of the Office of Management and Budget relating to 

budgetary, administrative, or legislative proposals; or

(iii)  existing rights or obligations under international agreements.

(b) This order shall be implemented consistent with applicable law and subject to the 

availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit, substantive or 

procedural, enforceable at law or in equity by any party against the United States, its 

departments, agencies, or entities, its officers, employees, or agents, or any other 

person.

DONALD J. TRUMP

THE WHITE HOUSE,

April 18, 2017.
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November 14, 2019 

The Changing Landscape of Employment-Based Immigration - 
Additional Resources  

• Buy American, Hire American Executive Order – April 18, 2017:

https://www.whitehouse.gov/presidential-actions/presidential-executive-order-buy-american-
hire-american/

• USCIS Policy Memo – October 23, 2017:

https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2017/2017-10-
23Rescission-of-Deference-PM6020151.pdf

• USCIS Additional Guidance - Wage Level Determinations:

https://www.aila.org/File/Related/19091601e.pdf

• USCIS Chart - Specialty Occupation and Wage Level Issues:

https://www.aila.org/File/Related/19091601ab.pdf

• USCIS Policy Memo - Implementation of the March 31, 2017 Memo:

https://www.aila.org/File/Related/19091601w.pdf

• USCIS Policy Memo – February 22, 2018:

https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2018/2018-02-22-PM-
602-0157-Contracts-and-Itineraries-Requirements-for-H-1B.pdf

• USCIS Policy Memo – July 13, 2018:

https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/AFM_10_Standards_for_
RFEs_and_NOIDs_FINAL2.pdf

• USCIS Data:

https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20Studies/Immi
gration%20Forms%20Data/BAHA/H-1B_Quarterly_Request_for_Evidence_RFE_FY2015-
FY2019_Q3.pdf
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https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20Studies/Immigration%20Forms%20Data/BAHA/H-1B_Quarterly_Request_for_Evidence_RFE_FY2015-FY2019_Q3.pdf




Lindsey Conrad Kennedy
ASSOCIATE
Lindsey Conrad Kennedy helps employers navigate the labor and
employment laws governing their relationships with their workforce.
Whether she is counseling multi-state employers on leave of
absence management, litigating a restrictive covenant case seeking
emergency relief, investigating an internal #metoo complaint, or
negotiating an executive employment agreement, Lindsey takes a
proactive, business-minded approach to addressing these and
other complex problems. Her experience includes both counseling
and litigation under the major federal and state laws governing
employment relationships. In addition to employment-related
matters, she has also represented management in traditional labor
matters.

Lindsey has practiced in both New York and Pennsylvania,
representing a variety of employers in a variety of industries—from
one of the world’s largest insurance brokers to a boutique spa. She
regularly defends employers in court and agency proceedings but
appreciates the need to avoid litigation before it arises and, where
appropriate, to resolve disputes without costly court intervention.

REPRESENTATIVE MATTERS
Select representative matters include:

Advising a Fortune 500 company in the life sciences industry
regarding implementation of new paid leave policies and
compliance with various state and local laws.

Defending two large, international employers in employment
discrimination cases brought by senior executives.

Representing insurance broker in obtaining temporary and
preliminary restraints enjoining insurance producers from
violating their restrictive covenant agreements.

Counseling higher education clients with respect to disability
accommodations and the interplay between the Americans
with Disabilities Act and the Family and Medical Leave Act.

Investigating workplace harassment complaint and working
with human resources and business leaders on remediation
plan.

Refreshing technology-related policies—e.g., social media,
bring-your-own-device—for various employers.

Defending multi-state healthcare organization in hybrid
collective/class action under the FLSA and two state statutes.

PITTSBURGH,
PENNSYLVANIA
600 Grant St.
44th Floor
Pittsburgh, PA 15219

P: 412.566.2105

F: 412.566.6099

lkennedy@eckertseamans.com

PRACTICE AREAS:

Labor & Employment

Litigation

STATE ADMISSIONS:
Pennsylvania

New York

COURT ADMISSIONS:
U.S. District Court for the Eastern
District of Pennsylvania

U.S. District Court for the Middle
District of Pennsylvania

U.S. District Court for the
Western District of Pennsylvania

U.S. District Court for the Eastern
District of New York

U.S. District Court for the
Southern District of New York

EDUCATION:
J.D., magna cum laude,
University of Pittsburgh School of
Law, 2010; University of
Pittsburgh Law Review

B.S., summa cum laude,
University of Pittsburgh, 2007

mailto:lkennedy@eckertseamans.com
https://www.eckertseamans.com/our-practices/labor-employment
https://www.eckertseamans.com/our-practices/litigation


Counseling employer on workplace violence avoidance and
precautionary measures in light of threats from former
employee.

PROFESSIONAL AFFILIATIONS
Allegheny County Bar Association, Member

ACBA’s Women’s Institute for Leadership in Law (WILL)

Pittsburgh Human Resources Association

COMMUNITY INVOLVEMENT
Women’s Center and Shelter of Greater Pittsburgh

Pennsylvania Women Work

Reading is Fundamental

Greenfield Community Association

NEWS AND INSIGHTS
PUBLICATIONS

“Thinking About an Unlimited PTO Policy? Ask These
Questions First,” Bloomberg Law, March 2019. 

“Does ADA Cover Accommodations For Transgender
Workers?” Law360, January 2019.

MEDIA COVERAGE

“Best practices for crafting a PTO policy – and getting workers
to use it,” HR Dive, May 2019. 

“Young In BigLaw: How To Use It To Your Advantage” quoted,
Law360. March 2016.

SPEAKING ENGAGEMENTS

“Disability Discrimination in Employment & Beyond: What You
Need to Know,” presenter, Eckert Seamans’ Continuing Legal
Education Seminar, August 2019.

“Violence in the Workplace: The legal framework and best
practices for preventing, investigating, and responding to
employers’ worst fear: violence and threats of violence at
work,” presented at Eckert Seamans’ Human Resources
Forum, April 2019. 

“How to Conduct Effective (and Legal) Internal Investigations,”
presented at Pittsburgh Human Resources Association’s HR
Academy, March 2018.

“News You Can Use,” co-presenter, Eckert Seamans’ Human
Resources Forum, May 2016.

“The Potholes, Pitfalls, and Perils of Employment Policies, and
How to Avoid Them,” co-presented with Clare Gallagher,
Eckert Seamans’ Human Resources Forum, May 2015.

“News You Can Use: A review of recent judicial, legislative,
and regulatory developments of significance to employers,”
co-presented with Clare Gallagher, Eckert Seamans’ Human
Resources Forum, January 2015.

https://www.eckertseamans.com/app/uploads/KennedyBloombergLawMarch2019.pdf
https://www.eckertseamans.com/app/uploads/KennedyBloombergLawMarch2019.pdf
https://www.law360.com/employment/articles/1119202/does-ada-cover-accommodations-for-transgender-workers-?nl_pk=29d88f9f-d80a-42ae-b95d-6b1418c595f6&utm_source=newsletter&utm_medium=email&utm_campaign=employment
https://www.law360.com/employment/articles/1119202/does-ada-cover-accommodations-for-transgender-workers-?nl_pk=29d88f9f-d80a-42ae-b95d-6b1418c595f6&utm_source=newsletter&utm_medium=email&utm_campaign=employment
https://protect-us.mimecast.com/s/eQrDCmZ2EZfRNJ1PfGWtev?domain=hrdive.com
https://protect-us.mimecast.com/s/eQrDCmZ2EZfRNJ1PfGWtev?domain=hrdive.com
https://www.eckertseamans.com/app/uploads/Kennedy-1.pdf
https://www.eckertseamans.com/app/uploads/Kennedy-1.pdf
https://www.eckertseamans.com/app/uploads/Kennedy.pdf
https://www.eckertseamans.com/app/uploads/Kennedy.pdf
https://www.eckertseamans.com/app/uploads/Kennedy.pdf
https://www.eckertseamans.com/app/uploads/Kennedy.pdf


Taylor N. Brailey
ASSOCIATE
Taylor focuses her practice in labor and employment matters. 
Taylor defends employers before federal and state administrative
agencies and courts against claims alleging violations of Title VII,
the ADA, the ADEA, the FMLA, and related state laws, and has
experience litigating restrictive covenant disputes.  Taylor
additionally provides advice to employers to ensure compliance
with the major federal and state employment laws.

While in law school, Taylor served as a summer associate at Eckert
Seamans, as well as a judicial intern for the Honorable Lisa Pupo
Lenihan of the United States District Court for the Western District
of Pennsylvania. She also served as a legal intern for a privately-
held management company, where she gained first-hand insight
into employment matters from the client perspective.

PROFESSIONAL AFFILIATIONS
Allegheny County Bar Association

COMMUNITY INVOLVEMENT
Big Brothers Big Sisters of Greater Pittsburgh

Reading is FUNdamental Pittsburgh, elementary school
reading mentor

AWARDS AND RECOGNITION
CALI Excellence for the Future Award for Employment
Discrimination

CALI Excellence for the Future Award for Law and Human
Behavior

William H. Eckert Award for superior paper in the upper
division J.D. program

NEWS AND INSIGHTS
PUBLICATIONS

Discrimination in the Age of Social Media: The New Dangers of
Cat’s Paw Liability, 35 J.L. & Com. 271 (2017).

PITTSBURGH,
PENNSYLVANIA
600 Grant St.
44th Floor
Pittsburgh, PA 15219

P: 412.566.1942

F: 412.566.6099

tbrailey@eckertseamans.com

PRACTICE AREAS:

Labor & Employment

Litigation

STATE ADMISSIONS:
Pennsylvania

COURT ADMISSIONS:
U.S. District Court for the
Western District of Pennsylvania

U.S. Court of Appeals for the
Third Circuit

EDUCATION:
J.D., cum laude, University of
Pittsburgh School of Law, 2017;
Editor-in-Chief, Journal of Law
and Commerce

B.A., Psychology, The
Pennsylvania State University,
2014

mailto:tbrailey@eckertseamans.com
https://www.eckertseamans.com/our-practices/labor-employment
https://www.eckertseamans.com/our-practices/litigation


SPEAKING ENGAGEMENTS

“News You Can Use:  A review of recent judicial, legislative,
and regulatory developments of significance to employers,”
co-presented at Eckert Seamans’ Human Resources Forum,
April 2019.

https://www.eckertseamans.com/app/uploads/Myers-Brailey-Meade.pdf
https://www.eckertseamans.com/app/uploads/Myers-Brailey-Meade.pdf
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News You Can Use

Lindsey Conrad Kennedy, Esq. 

and 

Taylor N. Brailey, Esq.
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Agenda

• Overtime Update

• NLRB Update

• Title VII Update

• State Discrimination Law Update

• Whistleblower Law Reminder

• Future Employment Law Updates to Watch
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Overtime Update:
New DOL Overtime Rule

• Affects the salary basis test under the FLSA (federal).
• Raises salary threshold to $684/week or $35,568/year 

for white-collar exempt employees.
– Previously, threshold was $455/week or $23,660.

• Salary threshold for “highly compensated employees” is 
now $107,431.
– Previously, threshold was $100,000.

• Takes effect January 1, 2020.

www.eckertseamans.com

Overtime Update:
Pennsylvania Overtime Rule

• PA Dept. of Labor & Industry submitted its own proposed 
final regulation.

• Would raise salary threshold to $875/week or 
$45,500/year.
– Previously, PA followed the federal threshold.

– Threshold would be phased in over several years.

• Stay tuned!
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NLRB Update:
Mandatory Arbitration Agreements

• Last year, the US Supreme Court upheld individual arbitration 
agreements containing class/collective action waivers.

• Enter: Cordúa Restaurants, 368 NLRB 43 (Aug. 14, 2019).
– Employers may issue a mandatory 

arbitration policy to non-union 
employees even in response to 
employees who have joined a 
class/collective action.

– Employers may advise employees they 
will be subject to adverse action if they 
refuse to sign an arbitration agreement.

www.eckertseamans.com

NLRB Update:
Employer Property Rights
• The Board has issued several recent decisions protecting employer 

property rights.

• Enter: Kroger Limited Partnership, 368 NLRB 64 (Sept. 6, 2019).
– Supermarket permitted to eject non-employee union representatives from 

its parking lot.

– Unlawful discrimination limited to instances where employer prohibits non-
employee union reps from its private property, but, on the other hand, 
permits similar activities from other non-employees.

. . . is different than . . .
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NLRB Update:
Employee Handbook Standard
• In late 2017, the Board announced a new standard for evaluating 

employer handbook rules.
• Enter: LA Specialty Produce Co., 368 NLRB 93 (Oct. 10, 2019).

– Upheld confidentiality rule aimed at protecting confidentiality of 
“client/vendor lists” maintained by the company.

• But employers may not prohibit employees from talking to the 
employer’s clients or vendors.

– Upheld media contact rule prohibiting employees from providing 
news media with information but instead designating an internal 
media contact at the company.

• “there is no Section 7 right to speak to the media on behalf of the 
employer”

www.eckertseamans.com

Title VII Update: 
EEOC & Parental Leave Policies

• EEOC: providing more leave to women 
than men following birth of a child may be 
discriminatory.

• $5 million class action settlement with 
JPMorgan Chase in May 2019 involving 
policy providing more leave to “primary 
caregiver” than “non-primary caregiver.”

• EEOC draws distinction between 
pregnancy-related leave and parental 
leave.
. . . but remember that EEOC Guidance ≠ 
Law!
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State Discrimination Law Update: Hair 
Discrimination

• Title VII does not explicitly prohibit hair discrimination.
– Discrimination based on immutable characteristics (e.g., afros) is actionable as race 

discrimination.
– Discrimination based on mutable characteristics (e.g., dreadlocks, braids, cornrows) is not

actionable as race discrimination.

• July 2019: CA and NY state laws prohibit hair discrimination.
– No distinction between mutable vs. immutable characteristics.

• Several other states and localities have proposed legislation to ban 
race-based hair discrimination.

– NJ, TN, MI, WI, IL.
– Montgomery County, MD; Cincinnati, OH.
– Most modeled off of CA’s “CROWN Act.”

www.eckertseamans.com

State Discrimination Law Update: Hair 
Discrimination (cont.)

• Grooming Policies
– Consider the impact the rules have on 

employee demographics.
– Ensure the rules are race-neutral and 

uniformly enforced.
– Avoid requirements that allow for 

interpretation that is entirely subjective.

• Accommodations
– Offer accommodations to would-be 

violators.
• E.g., for religious prohibitions on cutting 

one’s beard or hair.
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Update on Whistleblower Protections

REMINDER: Private employees are protected, too!

• Pennsylvania Whistleblower Law
– Recipient of public funding = public body.
– Prevailing plaintiff is entitled to both actual and non-economic 

damages.

• Other laws that provide private employees with protections:
– Pennsylvania Minimum Wage Act.
– Pennsylvania Construction Workplace Misclassification Act.
– OSHA-enforced federal protections.

www.eckertseamans.com

Future Employment Law Updates…

• Supreme Court to answer the following questions: 
– Is sexual orientation and/or gender identity included in the 

definition of “sex” under Title VII?
• 3d Circuit:  Sexual orientation discrimination is only actionable as a gender 

stereotyping claim.
• 2d, 6th, 7th Circuits:  Sexual orientation/gender identity discrimination is sex 

discrimination, period.

– Is “but for” causation standard required for race 
discrimination claims under Section 1981?

• 9th Circuit:  Mixed-motive framework from Title VII applies to Section 1981 
despite absence of “motivating factor” language in Section 1981.
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Future Employment Law Updates…

• Increase in gender dysphoria disability discrimination claims.
• Why? (Transgender individuals are not disabled by virtue of status.)

– Gender dysphoria (AKA gender identity disorder): a condition of distress because of a 
significant incongruence between the gender with which one personally identifies and the 
gender with which one was born.

• How? (ADA currently excludes from its coverage those gender 
identity disorders that do not result from a physical impairment.)

– State of being “transgender” is not protected as a disability.
– Gender dysphoria may be.  

• See Blatt v. Cabela’s Retail, Inc., No. 5:14-CV-04822 (E.D. Pa. May 18, 2017).
• But see Doe v. Northrop Grumman Sys. Corp., No. 5:19-CV-00991 (N.D. Ala. Oct. 22, 2019).

www.eckertseamans.com

Future Employment Law Updates…

• Potential Expansion of Rights for Marijuana Users 
at the Federal Level.

– July 2019:  Marijuana Opportunity Reinvestment and 
Expungement Act (MORE Act).

• Aims to correct injustices of drug policies that have disproportionately 
impacted communities of color and low-income communities.

• Would require resentencing and expungement of prior marijuana-related 
convictions at the federal level.

. . . but this is expansive proposed legislation; no guarantee that it will be 
passed.
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Questions?

Lindsey Conrad Kennedy, Esq.

(412) 566.2105   |   lkennedy@eckertseamans.com

Taylor N. Brailey, Esq.

(412) 566.1942   |   tbrailey@eckertseamans.com




