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Anyone who practices in the Delaware Court of Chancery but 
sometimes finds himself or herself in the Superior Court Complex 
Commercial Litigation Division (CCLD) should be aware of the subtle 
differences between Court of Chancery Rule 26 and Superior Court 
Rule 26 when it comes to what information of a party's expert is 
discoverable. Two recent rulings from both courts, CIM Urban 
Lending GP v. Cantor Commercial Real Estate Sponsor, C.A. No. 
11060-VCS (Del. Ch. May 19), and Green v. Nemours Foundation, 
C.A. No. N15C-03-208 (Del. Super. Aug. 17), help to shed light on 
the topic.

• Superior Court Rule 26: The Superior Court has adopted the
language of Federal Rule 26(b), and states: Protection of 
communication between a party's attorney and expert witnesses. 
Rule 26 protects communications between the party's attorney and 
any witness required to provide an opinion under Rule 26(b)(4) 
regardless of the form of the communications, except to the extent 



that the communications relate to compensation for the expert study 
or testimony; identify facts or data that the party's attorney provided 
and that the expert considered in forming the opinions to be 
expressed; or identify assumptions that the party's attorney provided 
and that the expert relied on in forming the opinions to be expressed.

The first subpart of the Superior Court rule requires disclosure of 
communications related to the compensation that is being paid to the 
expert and is generally well understood and uncontroversial. The 
second exception under the Superior Court rules requires that facts 
or information that were "considered" by the expert be disclosed. 
According to the recent holding in Green, counsel should use caution 
when deciding to assert a privilege argument for information that her 
expert "considered" because "if it was seen by the expert, regardless 
whether he relies upon it and indeed, even if he rejects it entirely" it 
will be determined that the information was "considered" and not 
subject to privilege.

The third exception to the nondisclosure rule requires the attorney to 
disclose any assumptions the attorney provided to the expert that the 
expert relied on in forming the opinion. The court held that the 
assumptions that were provided does not go as far as the information 
considered. The court stated: "So to the extent the attorney 
communicates with the expert his 'assumptions' about the case—be 
they hypotheticals or other possibilities—these communications are 
privileged from disclosure unless the expert were to aver that he 
'relied' on the assumption as posited by the attorney."

• Court of Chancery Rule 26: The Court of Chancery has not
adopted the most recent language of the federal rules and does not 
contain the same or similar language as Superior Court Rule 26. 
However, the Guidelines on Best Practices for Litigating Cases 
before the Court of Chancery express a preference for parties to 
stipulate to what information is privileged. Furthermore, the 
guidelines provide a sample expert discovery stipulation that states 
what should be in an expert report and what specifically should not 
be in the report. It's important to note that according to the guidelines, 



"materials or information that may have been viewed or considered 
but not relied upon by the expert" should not be in the report.

The court recently held in CIM Urban Lending GP v. Cantor 
Commercial Real Estate Sponsor, that information that was 
considered or relied on in forming an expert opinion of a testifying 
expert was not privileged because the report was placed at-issue. 
Citing Rule 26(b)(4), which requires production of facts and opinions 
to which the expert is expected to testify and a summary of the 
grounds for each opinion, the court held that the information that was 
actually considered and relied on in the final report was not 
privileged.

However, in that same case the court held that documents 
considered and relied on by a nontestifying expert to prepare a pre-
litigation report were protected work product and not discoverable.

Therefore, we have a good indication of what information is 
discoverable when the parties don't stipulate to its privilege. If the 
expert is testifying, all of the documents that were considered and 
relied on must be disclosed—even if those documents were 
examined but ultimately rejected because the report is at issue. If the 
expert report is being used for pre-litigation investigations or will not 
otherwise be the basis of testimony, no documents must be 
produced.
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