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New Overtime Rule Will Cause Pay
 Continuity and Predictability Issues
 for Employees and Employers

By: Karen S. Elliott, Esq.

Partner, Eckert Seamans Cherin & Mellott, LLC

Unless Congressional or legal action lowers the
 new salary level requirement or delays
 implementation, the new overtime rule will take
 effect on December 1, 2016. The minimum salary
 level will increase from $23,660 to $47,476 for
 employees who otherwise qualify as being exempt
 from overtime requirements under the executive,
 administrative and professional pay exemptions.

While the employees’ job duties remain the same,
 without the required salary increase they must be
 reclassified and paid as nonexempt. Newly
 categorized nonexempt workers will receive the
 benefit of overtime pay, but they lose pay
 continuity and predictability.

Traditional Pay Method. The easiest overtime
 calculation pays an hourly rate of pay plus a time and one-half overtime premium for all hours
 worked over 40. A salary of $40,040 a year for a consistent 50-hour workweek converts to an
 hourly rate of $14.00/hour to accommodate for the 10 hours of overtime. This method fails to
 provide pay parity though for formerly exempt employees who work varying hours and
 previously relied on a predictable paycheck for monthly expenses.

Less known pay alternatives, while administratively more cumbersome, may provide some relief.

A general idea of these options follows.   All of them require payment of at least the applicable
 minimum wage (higher in some states than the federal amount).

Guaranteed Pay Plan. The Fair Labor Standards Act (“FLSA”) has only one option that allows a
 guaranteed salary with built-in overtime. Often called the Belo pay plan, key elements include
 having an agreement, work hours that fluctuate a specified amount both above and below 40
 hours in a week due to the nature of the work involved, but not to exceed 60 hours a week, and
 no payment of additional compensation such as non-discretionary bonuses.   Above the agreed
 maximum hours, the employer must pay 1.5 times the regular rate of pay. Discretionary bonuses
 may still be paid.

Prepayment of Overtime. The Department of Labor (“DOL”) also allows employers to prepay
 overtime in advance of when it is earned.   For this plan, the employer and employee agree that
 in any week in which the employee works less than a 40-hour workweek, the employer advances
 the employee the difference between the amount he would have earned for 40 hours of work and
 the number of hours actually worked. Employers must keep a record of the running account.

This must be a true loan and not a back door Belo plan. When the employment relationship ends,
 the employer must make some attempt to obtain repayment of any amount overpaid.   Each
 state’s laws should be referenced for legality as well.

Payment of a Salary for Fixed or Fluctuating Hours Up to an Agreed Limit. Nonexempt
 employees paid a salary may agree that the salary covers a specified number of weekly hours,
 and either that the salary is earned upon working all “fixed” number of hours, or upon working
 any or all “fluctuating” hours up to the agreed cap.  

The number of weekly hours may be set below or above 40. Under both the “fixed” and
 “fluctuating” methods, the employer must pay the employee overtime for hours worked over 40
 up to the agreed cap in an amount equal to .5 times the employee’s regular rate, calculated for
 that week. (The amount is .5 rather than 1.5 because the 1.0 has been paid as salary.) If the
 employee works over the agreed hours cap, the employee receives 1.5 times the regular rate of
 pay for each extra hour. Under both methods, the employee must still track hours worked and the
 hours reported must in reality account for worked time.  

Under the fixed hour method employers may make pay deductions for hours not worked up to the
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 fixed amount (making it similar to the “hourly rate of pay” method).   On a fixed hour agreement,
 an employee working all 43 hours for a $600/week salary would earn $600 + ($6.98 x 3) for
 $620.94 for the week. Employers cannot guarantee this amount of pay, otherwise it becomes an
 illegal guaranteed pay plan.

If using the fluctuating method, employers must pay the agreed salary for few or all of the hours
 worked up to the agreed cap (similar to exempt requirements).   The employee’s salary remains
 constant, but the overtime rate fluctuates Salary for Fluctuating Hours with No Maximum
 Cap. Often called the “fluctuating workweek” method of pay, this pay arrangement has no cap
 on hours and specific rules apply as set forth in the Department of Labor’s regulatory guidance
 (29 CFR 788.114). While a long-accepted pay method, it has recently come under attack, and is
 an impermissible pay method in at least Alaska, California, New Mexico and Pennsylvania.

Employers choosing a “non-traditional” overtime pay plan should obtain the employees’ written
 agreement regarding the pay plan terms, and always keep an accurate record of all hours worked.
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