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Understanding whether the procedural laws of the forum or other substantive
laws apply is paramount to effectively managing a litigation — and a failure to
properly anticipate which law applies risks putting your client in a perilous
position. Generally speaking, while parties can agree to apply the substantive
law of a state outside the forum, the forum state will almost always apply its
own procedural laws.[1]

In Pennsylvania, among other states, the question of whether an issue is
substantive or procedural is a procedural issue in itself, and therefore the
forum state’s laws govern whether to apply the forum’s substantive law.[2]
Pennsylvania courts define substantive laws as the laws that create the parties’
rights and duties. By contrast, procedural laws are the set of rules that
establish the mechanism through which the parties seek to have their
substantive rights judicially enforced.[3]

The Pennsylvania Superior Court recently provided a reprieve from the
uncertainty as to which state’s law applies to govern the sufficiency of expert
testimony, in T.M. v. Janssen Pharmaceuticals.[4] There, the Superior Court
ruled that, in Pennsylvania, the sufficiency of expert witness testimony is a
procedural law issue and, accordingly, Pennsylvania law applies to resolve
challenges to expert testimony in Pennsylvania state court, regardless of which
state’s substantive law is being applied.[5]

Following Janssen Pharmaceuticals, in Pennsylvania state courts, all expert
witnesses must meet the Pennsylvania standard for expert admissibility, which
follows the guidelines espoused in Frye v. United States.[6] Generally, under the Frye standard, an
expert must first be qualified as an expert by knowledge, skill, experience, training or education, and
can only provide testimony if the expert’s specialized knowledge: (1) is beyond the knowledge
possessed by the average layperson; (2) will help the fact-finder to understand the evidence or
determine a fact at issue; and (c) the expert’s methodology is generally accepted in the relevant
field.[7]

The revelation that Pennsylvania courts apply Pennsylvania law to resolve issues of expert sufficiency
in all instances may seem trivial or obtuse, but it is the result of a nuanced approach to a
complicated area of law — and has far-reaching consequences for Pennsylvania practitioners.

Superior Court Decision: T.M. v. Janssen Pharmaceuticals

On July 16, 2019, the Superior Court of Pennsylvania unanimously decided T.M. v. Janssen
Pharmaceuticals, holding that the sufficiency of expert testimony is a procedural issue and the law of
the forum-state should apply to decide it.

The plaintiffs in Janssen Pharmaceuticals lived in Texas when their son, T.M., was prescribed and
began taking Risperdal to treat his attention deficit hyperactivity disorder. After T.M. developed
gynecomastia, the plaintiffs brought a product liability claim on behalf of T.M. in Pennsylvania,
alleging that defendant pharmaceutical manufacturer, Janssen, failed to adequately warn of the risk
of gynecomastia associated with treating children who have ADHD with Risperdal.[8] The parties



agreed to apply Texas substantive law.[9]

During the trial, the plaintiffs offered the expert testimony of Dr. Mark Solomon, a plastic surgeon
with expertise in gynecomastia and breast diseases as evidence that Risperdal caused T.M.’s
gynecomastia.[10] After the plaintiffs concluded their case, the court granted Janssen’s motion for a
nonsuit ruling that the plaintiffs failed to meet the general or specific causation requirements for
reliability of scientific evidence under Texas law with regard to Solomon’s causation testimony, and,
therefore, that the plaintiffs failed to establish the necessary components of their claim under Texas
law.[11]

On appeal, the Pennsylvania Superior Court reinstated the case — holding that, even though the
parties agreed that Texas law applied, the trial court erred in applying Texas law to determine the
sufficiency of Solomon’s testimony.[12] The Superior Court explained that because evidentiary
issues, like as the sufficiency of expert testimony, are procedural, Pennsylvania law applies to resolve
disputes regarding those evidentiary issues. Thus, the trial court should have applied Pennsylvania
law — an inquiry that would have resulted in applying Pennsylvania procedural law to determine the
sufficiency of the plaintiffs’ expert testimony.

Evaluate Procedural and Substantive Distinctions in Every Forum

Pennsylvania is not alone in applying the law of the forum state to determine the sufficiency of expert
testimony.

Numerous other jurisdictions — including, inter alia, Delaware, Idaho, Texas, Maryland, Nebraska,
New York and Iowa — apply their own procedural law to determine evidentiary issues.[13]

Implications for an Effective Legal Practice

Janssen Pharmaceuticals highlights the importance of vigilant preparation and detailed attention to
procedural rules. Now that the Superior Court has clarified the applicable standard regarding the
sufficiency of expert testimony in Pennsylvania, savvy lawyers who litigate regularly in Pennsylvania
can use that clarity to their clients’ advantage by streamlining their expert acquisition and
preparation process to comport with the Pennsylvania standard.

Parties to future litigation can use this clarity to prepare as well. For instance, it can help inform a
decision when initiating a lawsuit to avoid litigating in a particular forum where the expert sufficiency
standard is not favorable. By contrast, future defendants can consider Pennsylvania expert sufficiency
standards against the federal Daubert standard in deciding whether to remove an action to federal
court.

Unlike substantive law, which can be chosen by parties to a contract in a choice of law provision or
through stipulation, parties cannot contract around the procedural laws of the forum state.
Accordingly, transactional attorneys can also learn from Janssen Pharmaceuticals to serve their
clients by considering the impact of the forum state’s expert testimony admissibility and sufficiency
standards in negotiating forum selection clauses.
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