
We regularly meet with contractor clients who will tell us the details of a great claim they want us to handle.

After listening to the first hour of testimonials of how bad some event—not our client’s fault—screwed up the job, 
looking at schedule fragnets and progress photos, and being assured that the damages are so rock solid that teams 
of IRS field auditors could not find an ounce of fat, the topic will turn to the following subject: When and how did 
they (meaning only the client, of course) give notice of the claim to the owner?

At this point, the most vocal client advocate of the claim will often tell us, in a lowered voice, something like this: 
“Well, we did not exactly send them a formal letter or anything like that, but they knew. They know; they are 
expecting this.”

The most common reason for not having sent such a formal notice letter is usually a combination of one or more of 
the following: (1) the claim arose at the beginning of the job, and we did not want to start off on a bad foot; (2) we 
did not want to jeopardize other pending change orders; (3) we bid other work to them and did not want to hurt our 
chances on that work; or (4) “that is not how we like to do things.”
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As attorneys, we strive for order and perfection. 
We want all i’s dotted and t’s crossed and 
everything headed to the goal of 100 percent 
victory. We lie awake at night, tossing and turning, 
worrying about some court dismissing our 
contractor client claims based on a contractual 
technicality, like notice. (Conversely, when we 
represent owners, we lose sleep worrying that 
some court will not accept our masterful argument 
seeking to enforce a contractual technicality in 
order to dismiss a contractor claim.)

Faced with this potential contractual pitfall, what 
steps should contractors and subcontractors, 
along with the construction attorney, take?

1.  Read the contract closely, with particular 
attention to the terms as to timing of claim 
notice periods.

2.  Research the contemporaneous project 
records—meeting minutes, submittals, emails, 
charge order requests, etc.—and identify all 
items that even tangentially mention or relate 
to the problem.

3.  Prepare a timeline in which the contractual 
notice period is overlaid atop the dates of the 
contemporaneous project records where the 
problem was raised or discussed.

4.  Analyze whether, despite the absence of 
a formal letter citing to the appropriate 
contractual term, there is good reason to 
conclude that the owner had constructive 
notice of the problem and, therefore, a likely 
claim.

5.  In connection with that inquiry, consider 
whether the owner could claim that the lack 
of prompt formal notice caused it prejudice. 
In other words, if the owner had known of the 
problem earlier, could the owner have taken 
steps to address the problem and mitigate the 
costs? Or was this the type of problem that 
could not have been fixed in any way but the 
way the contractor ultimately did?

6.  Consider whether a more formal notice letter 
should now be prepared and sent. This letter 
would cite to, and attempt to bootstrap on, 
earlier project records, like meeting minutes and 
emails, and indicate that the letter was being 
sent to memorialize and consolidate the prior 
notices.

7.  Research the governing state law of the 
contract to determine the extent to which its 
courts enforce and uphold claim notice timing 
provisions in the construction context. The 
court cases generally fall into two camps: (a) the 
strict compliance camp and (b) the constructive 
knowledge/no prejudice camp.

The strict compliance camp holds that the failure 
to comply with a formal notice provision may well 
result in the forfeiture of a contractor’s claim to 
time and to money. In particular, courts in Indiana, 
North Carolina, Kansas, and Georgia have issued 
decisions denying claims for the failure to strictly 
follow claim notice provisions.

The constructive knowledge/no prejudice camp 
looks at the situation from a more equitable 
standpoint. Courts in this camp often ask whether 
there was some notice to the owner so that the 
owner should have expected a claim and whether 
the owner was prejudiced. Courts in Pennsylvania 
and for the Federal Circuit and for the Federal 
Court of Claims have issued opinions applying this 
equitable approach.

Having said that there are two camps, each claim 
will still rise and fall on its own unique set of facts, 
and within each camp or state, there exists cases 
going the other way. In addition, there is never 
any certainty on how a court will rule. Courts in 
some states will tend to enforce notice provisions 
more strictly in favor of public owners as opposed 
to private owners or less strictly in favor of 
subcontractors over general contractors.

However, by following these seven steps, 
contractors and subcontractors, with their 
attorney, will be able to prepare their claims to 
better withstand legal challenges based on the 
failure to provide formal written notice. Still, there 
is no certainty whether the client’s claim could be 
subject to dismissal on a technicality. And if the 
owner has competent counsel, the contractor can 
expect that this notice defense will be routinely 
advanced in negotiations or with a mediator in 
order to attempt to discount the value of the 
claim.

Where does this leave us? If you want to avoid 
all the work and cost entailed in the seven steps 
above—and allow you and your attorney to sleep 
better at night—when you get the hint of a claim, 
read the claim notice provision and follow it. 
Remember a notice letter does not have to be 
unfriendly. A notice letter can be worded nicely, 
still make the point, and be effective in preserving 
the claim.   ■

Notice requirements for construction claims:  
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Pay if paid clauses make payment from the owner 
to the contractor an express condition precedent 
of the contractor’s duty to make payment to the 
subcontractor. The purpose of a pay if paid clause 
is to shift the risk of the owner’s nonpayment 
under the contract from the general contractor to 
the subcontractor. Pay if paid clauses are routinely 
held to be enforceable.

Along with indemnity clauses, pay if paid clauses 
represent one of the most significant contractual 
risks to subcontractors. Savvy subcontractors 
will attempt to negotiate language in the pay 
if paid clause that allows the contractor to 
withhold payment only if the owner’s withholding 
of payment from the contractor is tangentially 
related to the subcontractor’s performance.

But what if the subcontractor has not negotiated 
such a limitation on the enforcement of the pay if 
paid clause? Must the subcontractor wait forever? 
Does the subcontractor have any possibility of 
redress? The answer is perhaps yes.

While the common law allows parties to make 
owner payments a precondition to payments 
by the contractor to the subcontractor, the law 
also recognizes—under what is known as the 
prevention doctrine—that there is an implied duty 
on the contractor to not prevent the fulfillment of 
the condition precedent. In other words, the law 
imposes on the contractor an implied duty not to 
frustrate conditions precedent to the payment of 
monies by the owner to the contractor.

What does this mean? Under the prevention 
doctrine, if the general contractor is responsible 
for the refusal of the owner to not pay the 
contractor, then the contractor cannot take 
advantage of its failure to perform in order to 
avoid payment to the subcontractor.

This makes sense, for example in the extreme, if 
the owner does not pay the contractor based on 
the contractor’s deliberate failure to submit proper 
paperwork for payment. Certainly, the contractor 
cannot use its own deliberate failure to perform in 
such a manner to avoid paying the subcontractor.

A recent case from the Federal District Court 
of the Eastern District of Pennsylvania, Connelly 
Constr. Corp. v. Travelers and Walsh Healy Joint 

Venture, however, signals that a subcontractor 
might also prevail in overcoming a pay if paid 
clause where the contractor’s failure to perform 
was inadvertent, as opposed to deliberate as 
outlined in the above example of failing to supply 
appropriate paperwork.

In Connelly, the subcontractor sought to overcome 
the pay if paid clause of its subcontract with the 
contractor, based on the prevention doctrine, 
in order to secure release of retention from 
the contractor. The subcontractor pointed to 
correspondence from the owner in which the 
owner noted “several potentially problematic 
issues with the [contractor’s] work on the project” 
and that the contractor continues to appear 
oblivious to the fact that the project encompasses 
design and construction of a sophisticated 
maximum security prison.”

Reviewing this evidence, the Court found that 
the contractor “appears to be at least partly 
responsible for the project delay.” The Court 
labeled this conduct as “inadvertent” conduct 
precluding the release of payment from the 
owner, as opposed to “deliberate” conduct.

The Court then considered whether inadvertent 
conduct, as opposed to deliberate conduct, 
justified the dismissal of the subcontractor’s 
claim for recovery of the retention in view of the 
application of the pay if paid clause in the parties’ 
subcontract.

Following a review of case law from a number of 
jurisdictions and treatises on contract law, the 
Court held that “the invocation of the prevention 
doctrine does not distinguish between deliberate 
conduct and inadvertent conduct.” The Court 
based its holding, in part, on the concept that “the 

duty of good faith and fair dealing … may require 
some cooperation” on the part of the general 
contractor to satisfy a condition precedent “and 
to refrain ‘from conduct that will prevent or 
hinder the occurrence of that condition’ or ‘take 
affirmative steps to cause its occurrence.’”

This holding is significant in that it portends 
that, if a subcontractor is not culpable in causing 
the owner to not pay the contractor, but the 
contractor is at fault due to inadvertence, then 
the contractor may not be able to rely on the pay 
if paid clause to avoid paying the subcontractor. 
Stated another way, if payment is being held by 
the owner due to performance disputes with 
the contractor, not related to the subcontractor, 
then the contractor may not refuse to pay the 
subcontractor based on a pay if paid clause.

The potential ramifications of the holding of 
Connelly was confirmed by the contractor in 
Connelly, who argued to the Court that, if the 
Court accepted the subcontractor’s arguments as 
to inadvertent conduct, this would “eviscerate” 
pay if paid clauses. The Court rejected this 
argument.   ■

Pay if paid clauses and the prevention doctrine

‘‘ Under the prevention doctrine, if the general 
contractor is responsible for the refusal of the owner 
to not pay the contractor, then the contractor cannot 
take advantage of its failure to perform in order to 
avoid payment to the subcontractor.’’

C O N S T R U C T I O N  L A W  R E P O R T
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Any number of times, we have clients call to tell 
us that they have hired an architect and have had 
conceptual design drawings prepared, or even 
construction-level drawings, and are now ready 
to proceed to hiring contractors and breaking 
ground. The client asks our help in setting up 
a contractual delivery system that will manage 
risk and protect the client from cost overruns 
and schedule delays. This is great news and we 
welcome the opportunity to help.

However, if disputes on the project do arise, we 
have found that the terms of that agreement the 
owner negotiated with the architect will often 
proscribe the owner’s rights and remedies in 
effectively addressing those disputes, particularly 
if the architect’s services were potentially part of 
the problem.

With that in mind, here are some common 
“problem terms” that our over-eager owner clients 
should negotiate prior to signing that form contract 
presented to them by the architectural firm.

Limitations of liability. It has become more and 
more common now for architects to request to 
contractually cap their liability at a fixed number, 
like $50,000 or a multiple of their fees. These caps 
are often woefully inadequate in comparison to 
the damages that can be caused by a defective 
design or other architect errors or omissions. These 
caps must be carefully considered in conjunction 
with insurance requirements for errors and 
omissions and general liability, including indemnity 
obligations. It may be that the owner is paying 
for insurance protection in excess of the cap, but 
the cap limits the carrier’s exposure as well as 
the architect’s. Caps can also create disincentives 

to make things right, as the architect knows that 
there is a high-side limit to its exposure.

Copyrights and licenses. There are a host of 
issues here, and we will discuss one that, in our 
experience, often occurs. That issue is that most 
architectural agreements limit the owner’s right to 
use the design and drawings only to the particular 
project. As such, an owner should consider whether 
it may want to build other buildings with that same 
or a similar design, which is particularly fair in 
circumstances where the owner has made material 
contributions to the design. This situation occurs in 
office building construction where an owner wants 
to replicate the original building to construct a twin 
building, or in residential construction where an 
owner wants to use design concepts or floor plans 
from one house on a new house.

If the owner is thinking of this as a possibility, he 
or she needs to negotiate a paid-up worldwide 
license, stated in the architectural agreement, to 
use the drawings on other projects. As part of that 
agreement and as a matter of fairness, the owner 
should expect to agree to provide some level of 
indemnity to the architect for claims arising out of 
the use of the drawings on a subsequent project, 
if the architect is not hired to review the plans and 
confirm the suitability of their use on the ensuing 
project.

Payment disputes. Many architectural agreements 
will state that, if timely payment is not made, 
the owner’s license to use the drawings may be 
terminated by the architect. This means that, even 
if the owner has a good faith payment dispute with 
the architect, the architect has the contractual 
leverage to require payment by the owner or else 

shut down the job by filing suit and requesting an 
injunction based on termination of the license.

By reference, Eberhard Architects v. Bogart 
Architecture, a 2016 case filed in federal court 
in Ohio, involved a payment dispute between 
an owner and an architect where the architect 
terminated the owner’s license to use its plans 
and then sued not only the owner who allegedly 
failed to pay the architect’s fees but also the 
contractors and subcontractors who were using 
the plans to build the project. The architect 
alleged that all parties were liable for money 
damages under the Copyright Act for violating the 
license by continuing to use the plans to build the 
project after the architect terminated the license 
following a fee dispute.

The short answer here is to contract with the 
architect so that it cannot terminate the license 
based on a payment or other dispute and that all 
disputes shall be resolved through the dispute 
resolution process set forth in the contract, with 
the license remaining intact.

Dispute resolution. The risk here is that the 
dispute resolution clause in the architectural 
contract may limit the ability to join the architect 
to any disputes that may arise with other parties, 
such as the contractors. The dispute resolution 
clause in the architectural contract should clearly 
provide that the architect may be joined to any 
other litigation or arbitration that may arise out of 
the project. The consequences otherwise are the 
potential for disjointed proceedings that would 
delay and make resolution both more risky and 
more expensive to the owner.

Scope of services. This is not so much a liability 
issue but an issue of what architectural services 
your project requires. Once the plans and 
specifications are put out for bid, does the owner 
need the architect to manage and inspect the work 
on a weekly or a month basis? Does the architect 
need to review and approve pay applications? Or 
will it be just as effective, but much more cost 
efficient, to use a construction manager or a clerk 
of the works and only consult with the architect 
on an as-needed basis as to design issues? These 
questions need to be considered prior to the 
contract being signed with the architect.

These five issues are key to consider, and 
there are certainly others, such as the scope 
of insurance coverage needed for the project. 
Perhaps the best tip we can provide, however, is 
that it may be best to consult your construction 
attorney prior to signing that architectural 
contract. An ounce of prevention is almost always 
worth a pound of cure.   ■

Tips for owners in negotiating contracts with architects



Just about every government-funded construction 
project involves statutorily-mandated performance 
and payment bonds. Many large-scale privately 
funded construction projects also involve 
performance and payment bonds required by 
lenders to protect their loan or by the owner as a 
means to control risk. Here are the most common 
mistakes and misconceptions, in our experience, 
as to bonds and bond claims and our advice on 
how to avoid them.

1.  If a default occurs, the terms of the bond 
should be followed precisely without deviation. 
Notice letters to the surety should be sent by 
certified mail, and the language of the notice 
letters should cite to specific terms of the bond 
and recite the precise verbiage of the terms.

2.  If you are asking whether to put a surety on 
notice, it is probably time to do so. Keep in 
mind, however, that, although a surety may 
commence to investigate, it is unlikely that 
the surety will become actively involved in the 
project until the owner declares a formal default 
pursuant to the terms of the performance bond.

3.  Although you may have followed the terms of 
the bond in making a claim, if the surety fails 
to act, you will need to file a lawsuit in order to 
obtain the protections of the bond. We raise 
this because, in many states, there is a short 
statute of limitations on actions on bonds (in 
Pennsylvania, it is one year). In addition, many 
bonds have limitation of action provisions 
that require that a lawsuit be brought within a 
specific period of time.

4.  Upon a declaration of a default on a 
performance bond, the surety accedes to all 
the defenses of the contractor and has its own 
independent defenses. Remember that the 
surety is entitled to the use of the collateral—
the contract balance—to complete the job, 
and the owner must be careful not to pay out 
excess contract funds at, or prior to, the time 
of contractor’s default such that it which would 
impair the surety’s ability to remedy the default 
by use of the contract balance. That is why a 
timely notice of default is critical.

5.  Performance bonds compel the surety, 
upon default, to perform the terms of the 
underlying contract. Thus, if the contractor 
shirks its warranty obligations or fails to pay 
subcontractors and suppliers as required by 
contract, the owner may be able to declare 
a default under the performance bond and 
compel the surety to pay to repair warranty 
items or to pay unpaid subcontractors.

6.  When a contractor defaults and the 
performance bond is called, the surety has 
several options, including to pay out the 
penal sum to the owner, have the owner hire 
a replacement contractor and to simply pay 
the difference to complete the work beyond 
the available contract balance, or to take over 
the project and bring on board a replacement 
contractor, using the contract balance to pay for 
the work while making up for any shortfall with 
its own funds. Many owners do not realize that, 
with this last option, the surety generally has 
the right to hire back the defaulted contractor, 
or its key personnel, in order to complete the 
project.

Performance and payment bonds play an 
important role in managing risk on construction 
projects. In order to gain the protection of such 
bonds, however, care must be taken to do so 
properly and to understand the benefits and 
consequences.   ■

‘‘ Performance and payment bonds play an important 
role in managing risk on construction projects. In 
order to gain the protection of such bonds, however, 
care must be taken to do so properly and to 
understand the benefits and consequences.’’

C O N S T R U C T I O N  L A W  R E P O R T
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Construction bonds: Common mistakes and misconceptions

The earliest known construction law arose in 
Babylonia around 1600 BCE. King Hammurabi 
legislated the following:

229.  If a builder build a house for a man and 
do not make its construction firm, and the 
house which he has built collapse and cause 
the death of the owner of the house, that 
builder shall be put to death.

230.  If it cause the death of a son of the owner of 
the house, they shall put to death a son of 
that builder.

This did not seem to do much for the plaintiff to 
put them back in the place they were before the 
damages occurred. Rather, Hammurabi’s code 
specified an eye for an eye. Thus, there were 
purely punitive damages for a defective structure. 

Hammurabi was silent on whether the plaintiff 
would be entitled to damages after he had his 
revenge. Nonetheless, I am sure there wasn’t too 
much defective construction in Babylonia after 
this code was emplaced.

Shortly after Moses parted the Red Sea, he found 
that construction was different on the other side. 
The Israelites were unfamiliar with flat roofs. He 
made it law that: “When you build a new house, 
then you shall make a battlement for your roof, 
that you bring not blood on your house, if any 
man fall from there.” Deuteronomy 22:8.

Otherwise known as the “parapet requirement,” 
this qualifies to be the “First Commandment of 
Construction Law.”

Its import was that if somebody fell from your roof 
that lacked a parapet, there was a presumption 
that you were a murderer. Moses’ remedy is 
vaguer than Hammurabi’s, but there is a clear 
implication in the word “murderer” that this 
is a capital crime and you would be executed. 
Note, if you could negotiate the crime down to 
manslaughter, you would be eligible to flee to one 
of three sanctuary cities in Israel, hopefully one 
with pitched roofs.

Even before Nero’s new building code 
(understandably preoccupied with fire prevention), 
the Romans generally would inquire as to whether 
the builder actually intended to allow the building 
to fall down before imposing the death penalty 
upon him. The Romans, while traditionally 

A short history of defective building delivery damages
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remembered as a bit cold, ironically required a 
finding of malice aforethought before they put 
you to death.

The Romans also created causes of action that, in 
the case of a defective building, could be tortious 
or contract based. As they litigated in the forum, 
the magistrate could order money damages based 
on a finding of liability on the causes of action. 

These concepts eventually were incorporated into 
our Common Law.

The Roman’s tortious standard contained the 
rudiments of our present tort law, which governs 
the measure of damages for a defective structure 
that killed somebody, or merely one that was 
delivered in a defective state. In most modern 
jurisdictions, the measure of damages for a 

wrongful death would include medical expenses, 
conscious pain and suffering, out-of-pocket 
funeral expenses, and lost wages. The plaintiffs 
in this case would be the deceased’s spouse and 
minor children (loss of Consortium).

With respect to modern residential construction, 
in 1964, the Supreme Court of Colorado was 
the first court in the country to abandon the 
doctrine of caveat emptor (buyer beware) and hold 
that a builder-vendor of a completed residential 
home impliedly warrants that it complies with 
applicable building code requirements, is built 
in a workmanlike manner, and is suitable for 
habitation [Carpenter v. Donohoe, 154 Colo. 78, 
83-84 (1964)]. This is generally referred to as the 
Implied Warranty of Habitability. This warranty 
applies when there are latent defects in the home 
that create substantial questions of safety and/or 
habitability. Many jurisdictions have adopted this 
cause of action.

Depending on the jurisdiction (and ruling out 
statutory, punitive, and consequential damages) 
the measure of damages for breach of a 
construction contract is the cost of repairing 
or remedying the building. However, if this is 
not possible, alternative damages could be the 
difference between the fair market value of the 
property without the defect and the fair market 
value of the property with the defect.

If Hammurabi were alive today, I would guess that 
he would be a proponent of statutory, punitive, 
and consequential damages to enforce his code. 
These would substantially add to a money 
judgment amount. While I would never equate 
these remedies to the death penalty, it does seem 
that societies need to flirt with the draconian to 
enforce their building codes.   ■

A short history of defective building delivery damages
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Legal Primer Virtual CLE Series
Eckert Seamans is going virtual with its annual CLE program. This year, our LEGAL PRIMER will be 
held (virtually) over the course of three dates in April, August, and December (lining up with the 
Pennsylvania CLE Compliance Group calendar), offering a total of nine credits. You may sign up for all 
of the sessions, or choose from the programs that most interest you. The first will take place on April 
14 from 9:00 a.m.–Noon via Zoom. Three substantive CLE credits will be offered during this session, 
which covers topics including labor and employment, environmental, and data security and privacy.

There is no cost to participate in the virtual CLE programs, but pre-registration is required by 
contacting Kate Cromie at kcromie@eckertseamans.com.

 August and December dates and topics will be announced later, and if there are any topics you are 
interested in learning about during these programs, please let Kate know that, too.



We often get calls from clients—be they 
contractors, subcontractors, or equipment 
suppliers—asking us to help them enter into a 
joint venture with another party. This joint venture 
may be for a single project, where the combined 
human, financial, and technical resources of the 
parties will enable them to collectively better 
compete to win the project.

Other times, the joint venture will be to cooperate 
with another company to pursue, together, on a 
broader scale, multiple opportunities where the 
parties seek to capitalize on one another’s market 
strength or technical expertise.

Invariably, we are asked to prepare a Joint Venture 
Agreement. At this point, we often say “time out,” 
and then discuss with the client the possibility 
of a simpler form of agreement that is short of a 
Joint Venture Agreement but still accomplishes 
the expressed intent of the client to venture 
or partner with another company. We do this 
because, typically, a Joint Venture Agreement is a 
complex and multifaceted agreement that requires 
a much more significant expenditure of time and 
resources in negotiating concepts for a business 
arrangement that may not come to fruition or 
that, by the time it does, will be a much different 
arrangement than when the parties started 
and as was provided for in the Joint Venture 
Agreement. Two such types of simpler, pre-Joint 
Venture Agreements are Teaming Agreements and 
Memorandums of Cooperation.

Teaming Agreements—as the name indicates—are 
intended to permit parties to “team” together for 
purposes of jointly bidding a project. If, and only if, 
the joint bid is successful do the parties proceed 
to a more detailed and involved agreement. 
Notwithstanding the comparative simplicity of a 
Teaming Agreement, however, there are a number 
of issues that should be addressed in a considered 
Teaming Agreement.

First, the parties must agree on whether they 
will work exclusively with one another to bid 
the project. This issue most often arises when 
there is a large general contractor working with a 
specialty subcontractor and the general contractor 
wants the benefit of locking up the exclusive 
commitment of a specialty subcontractor to bid 
that part of the scope of work, but wants to still 
shop the price to other specialty subcontractors in 
the market.

Second, and if the parties are working 
together exclusively, they should agree on 
the consequences if, after the preparatory bid 

investigation has been done or is near done, one 
party elects not to proceed. For example, can 
the party that did not opt out find a replacement 
bidding partner and, if it does, what use may it 
make of the pre-bid information provided to it 
by the party that opted out of the joint effort? 
Should the party that opted out be responsible, if 
the decision was not for good cause, for the bid 
preparation costs of the other party? In any event, 
it is always prudent to include a date for the 
decision to be made to proceed or not to proceed 
to bid—“go or no go”—by each party.

Third, the parties should include terms to protect 
the confidentiality of information exchanged by 
and between them to protect their respective 
intellectual property and to prevent solicitation of 
one another’s employees or customers, depending 
on the circumstances.

Fourth, the Teaming Agreement should address 
the allocation of the bid preparation costs of 
each party and of any joint costs, such as for 
consultants or for pre-bid investigation work.

Fifth, a sound Teaming Agreement lays the 
groundwork for the parties to work together in 
the future if they win the bid by denoting the 
form of entity that will hold the contract, whether 
as joint venturers or with one party as general 
contractor and the other as a subcontractor or 
some other form of alliance. And, if one party 
is to be a subcontractor, we find it to be highly 
advantageous to address and agree upon the 
general terms of the subcontract at the time of 
the Teaming Agreement, if at all possible, and to 
attach those general terms as an exhibit to the 
Teaming Agreement. This helps greatly to avoid 
differences between the parties at the outset of 
the project, if awarded the job, and permits the 
parties to assess their rights, roles, responsibilities, 
and risks prior to bid.

Memorandums of Cooperation, by contrast, are 
generally used not for specific projects, but to set 
a framework for parties to work together to jointly 

identify and land a broader array of yet-to-be-
identified projects or work. Here, it is important 
to specify with some care the object of the joint 
effort, by way of the type of endeavor or project 
the parties are looking to work on together, and 
also a geographic area that the joint effort will 
cover. It is also important to identify the financial 
resources, technical know-how, and/or market 
access each party is contributing to the joint 
effort.

A solid Memorandum of Cooperation will also 
address many of the same concepts as a solid 
Teaming Agreement: exclusivity, sharing of 
marketing costs of the joint effort, confidentiality, 
solicitation of employees, protection of intellectual 
property, and, if possible, some consideration of 
the rights, roles, risks, and responsibilities of the 
parties if and when the parties successfully land 
the work.

Importantly, a Memorandum of Cooperation 
should not be indefinite, but should set forth a 
term or period in which the parties will cooperate, 
with rights to extend the term. At the same 
time, the Memorandum of Cooperation should 
also provide for a right by a party to terminate 
the Memorandum of Cooperation, with an 
appropriate notice period.

Both Teaming Agreements and Memorandums 
of Cooperation should also include dispute 
resolution terms, whether mediation, arbitration, 
or litigation, with an identification of the choice of 
law and the venue for any actions.

The great American poet Robert Frost wrote in 
his famous poem, “Mending Wall,” that “good 
fences make good neighbors.” We say that 
“good contracts made good partners.” Teaming 
Agreements and Memorandums of Cooperation 
provide excellent contract vehicles for parties to 
work jointly to pursue opportunities with some 
degree of protection and a minimization of risk. 
We recommend their consideration for use.   ■
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‘‘We say “good contracts made good partners.” 
Teaming Agreements and Memorandums of 
Cooperation provide excellent contract vehicles for 
parties to work jointly to pursue opportunities with 
some degree of protection and a minimization of risk.’’
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Much of the dollar volume of a construction 
project is spent for the purchase of materials 
and equipment from third-party vendors. These 
purchases are routinely made through the use of 
purchase orders.

While many contractors will carefully negotiate 
contract terms (e.g., payment, indemnity, 
insurance, etc.) with the owner, those contractors, 
in turn, oftentimes put much less time or effort 
into contracting with third parties for expensive 
materials and equipment. The consequences of 
doing so, however, can result in major problems.

For example, a third-party vendor’s terms set 
forth in an acknowledgement to a contractor’s 
purchase order, or even a packing slip contained 
in the carton of the shipped goods, may provide 
for interest on unpaid amounts at 18 percent and 
for exclusive jurisdiction and venue of disputes in 
a far-flung state. Under such terms, the contractor 
could find itself a party to a lawsuit thousands of 
miles away from its offices and, even when the 
vendor has provided non-conforming equipment, 
subject to the risk of paying the vendor’s 
attorney’s fees and interest at a high rate for any 
unpaid balance claimed by the vendor.

There are two common poor practices by 
contractors in purchasing materials and equipment 
for construction projects.

In the first scenario, the contractor uses a purchase 
order that contains only the basic terms of the 
purchase: quantity, price, and date of delivery. This 
simple purchase order does not contain any of 
the customary commercial terms and conditions 
that are essential to protecting the contractor, 
such as terms that address performance, warranty, 
risk of loss during transport, remedies for breach, 
insurance, and dispute resolution.

Terms like these that address common and basic 
legal issues are essential in today’s competitive 
world of interstate commerce. These terms should 
not be dismissed as “boilerplate.” The terms 
serve as “plating” to both parties by providing 
certainty as to obligations, risks, and liabilities. This 
certainty is necessary and beneficial in obtaining 
performance by both parties and avoiding disputes.

In the second scenario, the contractor sends 
to a vendor a purchase order, with extensive 
commercial terms, for signature and return by the 
third-party vendor. The vendor, however, does 
not sign the purchase order, but sends back to 
the contractor an acknowledgement that contains 
extensive terms, some of which conflict with the 
terms of the purchase order.

The exchange of forms with competing terms is 
extremely common and is known as the “Battle 
of the Forms.” When this Battle of the Forms 

occurs and a dispute ensues, the resolution of 
the dispute is governed, in most cases involving 
the sale of goods, by § 2-207 of the Uniform 
Commercial Code of each state. Section 2-207 
provides a framework for analysis of the battling 
forms in order to determine if the parties have a 
contract and, if so, to determine the governing 
terms by way of a series of questions:

1)  Do the parties have a contract?

2)  If so, are the different terms in the vendor’s 
acknowledgement to be considered proposals 
for addition to the contract?

3)  If there is a contract and the different terms are 
considered proposals for addition, are those 
additional terms “material alterations” and/or 
contradictory?

4)  If so, are those terms “knocked out” under the 
“knockout” rule in § 2-207?

5)  Based on all the foregoing, what are the terms 
that remain and that form the contract?

This analysis is not usually simple or 
straightforward, and many times a lawyer will need 
to be consulted to work through the questions.

What then can a contractor—and, on the other 
side of the equation, material and equipment 
suppliers—do to avoid the pitfalls and problems of 
these two common scenarios?

1)  Have a purchase order (or acknowledgement if a 
supplier) prepared that fits the company’s needs. 
The purchase order should contain “magic 
words” limiting its acceptance to its terms and 
consider company-specific issues like insurance 
requirements and a forum as to dispute 
resolution. This is the time, prior to negotiations 
and contracting, that these issues should be 
addressed in order to establish the terms of the 
bargain that are favorable to the contractor.

2)  Establish a purchase order tracking system 
and have a person experienced and trained 
in procurement to oversee purchase orders. 
Many times the purchasing function is left to 
project managers and project engineers who 
are focused on mobilizing the project and 
addressing submittals and other issues and 
who do not have the time or the experience to 
properly handle procurement.

3)  When you receive an acknowledgement to 
a purchase order with conflicting terms or 
strikeouts to your purchase order, respond back 
and negotiate the terms to an agreed resolution 
that is signed by the parties or agreed upon 
through a confirming email. This is the time 
to resolve the “Battle of the Forms” or to 
otherwise find a new vendor.   ■

Purchase orders and the “Battle of the Forms”


