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In this article, the author explains that Teaming Agreements and Memorandums of

Cooperation can provide excellent contract vehicles for parties to work jointly to pursue

opportunities with some degree of protection and a minimization of risk.

Contractors, subcontractors, and equip-
ment suppliers frequently enter into a joint
venture with another party. This joint venture
may be for a single project, where the
combined human, �nancial and technical re-
sources of the parties will enable them to
collectively better compete to win the project.
Other times, the joint venture will be to coop-
erate with another company to pursue,
together, on a broader scale, multiple op-
portunities where the parties seek to capital-
ize on one another's market strength or
technical expertise.

Invariably, clients asked for a Joint Venture
Agreement. At this point, lawyers should typi-
cally say “time out,” and then discuss with
the client the possibility of a simpler form of
agreement that is short of a Joint Venture
Agreement but still accomplishes the ex-
pressed intent of the client to venture or
partner with another company. This is be-
cause, typically, a Joint Venture Agreement
is a complex and multifaceted agreement that
requires a much more signi�cant expenditure
of time and resources in negotiating concepts
for a business arrangement that may not

come to fruition or that, by the time it does,
will be a much di�erent arrangement than
when the parties started and as was provided
for in the Joint Venture Agreement. Two such
types of simpler, pre-Joint Venture Agree-
ments are Teaming Agreements and Memo-
randums of Cooperation.

Teaming Agreements

Teaming Agreements—as the name indi-
cates—are intended to permit parties to
“team” together for purposes of jointly bid-
ding a project. If, and only if, the joint bid is
successful do the parties proceed to a more
detailed and involved agreement. Notwith-
standing the comparative simplicity of a
Teaming Agreement, however, there are a
number of issues that should be addressed
in a considered Teaming Agreement.

First, the parties must agree on whether
they will work exclusively with one another
to bid the project. This issue most often
arises when there is a large general contrac-
tor working with a specialty subcontractor
and the general contractor wants the bene�t
of locking up the exclusive commitment of a
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specialty subcontractor to bid that part of
the scope of work, but wants to still shop the
price to other specialty subcontractors in the
market.

Second, and if the parties are working
together exclusively, they should agree on
the consequences if, after the preparatory
bid investigation has been done or is near
done, one party elects not to proceed. For
example, can the party that did not opt out
�nd a replacement bidding partner and, if it
does, what use may it make of the pre-bid
information provided to it by the party that
opted out of the joint e�ort? Should the party
that opted out be responsible, if the decision
was not for good cause, for the bid prepara-
tion costs of the other party? In any event, it
is always prudent to include a date for the
decision to be made to proceed or not to
proceed to bid—“go or no go”—by each
party.

Third, the parties should include terms to
protect the con�dentiality of information
exchanged by and between them to protect
their respective intellectual property and to
prevent solicitation of one another's employ-
ees or customers, depending on the
circumstances.

Fourth, the Teaming Agreement should ad-
dress the allocation of the bid preparation
costs of each party and of any joint costs,
such as for consultants or for pre-bid inves-
tigation work.

Fifth, a sound Teaming Agreement lays the
groundwork for the parties to work together
in the future if they win the bid by denoting
the form of entity that will hold the contract,
whether as joint venturers or with one party
as general contractor and the other as a
subcontractor or some other form of alliance.
And, if one party is to be a subcontractor, it

can be highly advantageous to address and
agree upon the general terms of the subcon-
tract at the time of the Teaming Agreement,
if at all possible, and to attach those general
terms as an exhibit to the Teaming
Agreement. This helps greatly to avoid di�er-
ences between the parties at the outset of
the project, if awarded the job, and permits
the parties to assess their rights, roles, re-
sponsibilities and risks prior to bid.

Memorandums of Cooperation

Memorandums of Cooperation, by contrast,
are generally used not for speci�c projects,
but to set a framework for parties to work
together to jointly identify and land a broader
array of yet-to-be-identi�ed projects or work.
Here, it is important to specify with some care
the object of the joint e�ort, by way of the
type of endeavor or project the parties are
looking to work on together, and also a
geographic area that the joint e�ort will cover.
It is also important to identify the �nancial re-
sources, technical know-how and/or market
access each party is contributing to the joint
e�ort.

A solid Memorandum of Cooperation will
also address many of the same concepts as
a solid Teaming Agreement: exclusivity, shar-
ing of marketing costs of the joint e�ort,
con�dentiality, solicitation of employees,
protection of intellectual property and, if pos-
sible, some consideration of the rights, roles,
risks and responsibilities of the parties if and
when the parties successfully land the work.

Importantly, a Memorandum of Coopera-
tion should not be inde�nite, but should set
forth a term or period in which the parties will
cooperate, with rights to extend the term. At
the same time, the Memorandum of Coopera-
tion should also provide for a right by a party
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to terminate the Memorandum of Coopera-
tion, with an appropriate notice period.

Both Teaming Agreements and Memoran-
dums of Cooperation should also include
dispute resolution terms, whether mediation,
arbitration or litigation, with an identi�cation
of the choice of law and the venue for any
actions.

Conclusion

The great American poet Robert Frost

wrote in his famous poem, “Mending Wall,”
that “good fences make good neighbors.”
Lawyers say that “good contracts made
good partners.” Teaming Agreements and
Memorandums of Cooperation provide excel-
lent contract vehicles for parties to work
jointly to pursue opportunities with some
degree of protection and a minimization of
risk. They should be considered in appropri-
ate circumstances.

The Use of Pre-Project Agreements: “The Ties that Bind,” or Perhaps Do Not

The Real Estate Finance Journal E Vol. 27 Fall 2011
© 2011 Thomson Reuters

55


