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What Result?

 Employee takes 3 months maternity leave.  Due 
to complications during delivery, she needs 
additional time off.  Must the time off be given?

 Employer has 5 clerical employees doing same 
job.  In downsizing, eliminates the job of one of 
the employees who is on maternity leave 
because she is absent.  Problematic?

 Pregnant employee cannot perform lifting 
requirements of job and requests a light duty 
position. Must employer provide her with one?
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The Beginning

Title VII of the Civil Rights Act of 1964:  
“It shall be an unlawful employment practice for an 
employer … to fail or refuse to hire or to discharge any 
individual, or otherwise to discriminate against any 
individual … because of such individual’s … sex.”

Is discrimination because of pregnancy 
discrimination because of sex?

Geduldig v. Aiello (U.S. 1974)
Gilbert v. General Electric Company (U.S. 1976)
 California by law provided disability benefits for 

disabled employees, but excluded disabilities 
resulting from pregnancy.  Lawsuit claimed Equal 
Protection violation.

 General Electric Company – comprehensive 
disability income plan excluded disabilities 
related to pregnancy.  Lawsuit claimed violation 
of Title VII.

 Supreme Court:  Discrimination against pregnant 
employees is not gender-based discrimination, 
just because only women can become pregnant.
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Congress Responds:  The Pregnancy Discrimination Act of 1978 
42 U.S.C. § 2000e(k)

 “The terms ‘because of sex’ or ‘on the basis of 
sex’ include, but are not limited to:
 because of or on the basis of pregnancy, childbirth or 

related medical conditions; and 

 women affected by pregnancy, childbirth, or related 
medical conditions shall be treated the same for all 
employment-related purposes, including receipt of 
benefits under fringe benefit programs, as other 
persons not so affected but similar in their ability or 
inability to work.”

 Klancer v. GTE Products Corporation (3d Cir. 1994)
 Employee discharged during pregnancy leave because of policy that 

provided that after a certain number of absences, employees would be 
discharged, regardless of the reason for absences.

 In Re Carnegie Center Associates (3d Cir. 1997)
 Employee’s job was selected for elimination rather than another person’s 

solely because employee was absent on maternity leave.
 “An employer legitimately can consider an employee's absence on 

maternity leave in making an adverse employment decision ... the plaintiff 
employee seeking to recover under the PDA must show that the employer 
treated her differently than non-pregnant employees on disability leave.”

 Troupe v. May Dep't Stores Co. (7th Cir.1994)
 “The PDA does not require employers to offer maternity leave or take 

other steps to make it easier for pregnant women to work.  Employers can 
treat pregnant women as badly as they treat similarly affected but 
nonpregnant employees.” 

PDA in the Courts
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Family and Medical Leave Act of 1993

 Employees who are eligible are entitled to up to 
12 weeks of leave per year, with guaranteed 
reinstatement, for (1) incapacity resulting from 
serious health conditions, including pregnancy 
related absences and (2) post-birth child care 
leave.

 No-fault policies cannot count FMLA leaves.

 For eligible pregnant employees, addresses 
absenteeism issue.

California Federal Savings & Loan Assoc. v. 
Guerra, 479 U.S. 272 (1987)

 California requires employers to provide up to 4 
months of leave to employees disabled by 
pregnancy.  Employer sued alleging that this law 
discriminates in favor of women, because the law 
did not require leave for any other disabilities.

 Supreme Court:  the PDA was intended to be "a 
floor beneath which pregnancy disability benefits 
may not drop - not a ceiling above which they 
may not rise.”

 I.e., one can favor pregnancy, but cannot burden 
it.
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Newport News Shipbuilding Company v. EEOC, 
462 U.S. 669 (1983)

 Employer’s Medical Plan covered pregnancy-
related medical expenses for employees, but not 
for spouses.

 Supreme Court: Plan violates the PDA because it 
discriminates against male employees by not 
covering pregnancy and child birth medical 
expenses for them.

Schafer v. Board of Public Education of the 
School District of Pittsburgh, Pa., (3d Cir. 1990)
 School District’s collective bargaining agreement 

allowed female employees to take up to four 
months of paid leave, whether disabled or not, for 
pregnancy and child rearing, but did not allow 
male employees child care leave.

 Held:  Provision violated Title VII, because 
fathers were denied a benefit provided only to 
female employees.
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International Union v. Johnson Controls, Inc. , 
499 U.S. 187 (1991) – Fetal Protection Policies
 Employer’s fetal protection policy required that 

employees in jobs entailing lead exposure certify that 
they were not capable of pregnancy to be eligible, 
because lead exposure would jeopardize health of 
any fetus.

 Held: “Johnson Controls' professed moral and ethical 
concerns about the welfare of the next generation do 
not suffice to establish a bona fide occupational 
qualification (BFOQ) of female sterility. Decisions 
about the welfare of future children must be left to 
the parents who conceive, bear, support, and raise 
them rather than to the employers who hire those 
parents. Congress has mandated this choice through 
Title VII, as amended by the PDA.”

Protective Policies and Practices

 What if Employee is actually pregnant?
 E.E.O.C. v. Catholic Healthcare West (pregnant 

employees not permitted to work in areas involving 
radiation exposure)

 What if the Employee’s doctor has provided work 
restrictions?  Can Employee elect to waive them?
 E.E.O.C. v. Greystar Management Services (No 

working around chemicals) 
 Noecker v. Reading Hosp. (Could not lift over 25 

pounds)
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Are abortions protected activity?
 Doe v. C.A.R.S. Protection Plus, Inc., 527 F.3d 358, 

364 (3d Cir. 2008 (PDA prohibits employer from 
discriminating against female employee because she 
has exercised her right to have an abortion)

 Turic v. Holland Hospitality, Inc., 85 F.3d 1211, 1214 
(6th Cir. 1996) (discharge of pregnant employee 
because she contemplated having abortion violated 
PDA).

 Questions and Answers on the Pregnancy 
Discrimination Act, 29 C.F.R. pt. 1604 app., Question 
34 (1979) ("An employer cannot discriminate in its 
employment practices against a woman who has had 
or is contemplating having an abortion.")

Break Time and Place for Nursing Mothers –
Obamacare § 4207

 Effective March 2010, Employers must provide 
"reasonable break time" for breastfeeding 
employees to express breast milk until the child's 
first birthday.

 Employers must provide a private place, other 
than a bathroom, for this purpose.

 State laws:  Most states have similar laws.
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ADA Amendments Act of 2008
 Pregnancy is not an “impairment” so it is not a disability.  

Complications of pregnancy are typically temporary and 
not substantial, so not a disability.

 ADAAA greatly expanded definition of disability to include 
such functions as standing and lifting and minimized 
importance of duration.

 Consequence – pregnancy-related complications may be 
protected by ADA, with its requirement of reasonable 
accommodation.

 Case study: Bray v. Town of Wake Forest, 2015 WL 
1534515 (April 6, 2015 E.D.N.C.) (Police officer who 
alleged she could not run, jump or lift more than 20 
pounds because of her pregnancy-related conditions 
stated a claim under the ADAAA)

Reasonable Accommodation for Pregnancy

 If an employer accommodates other disabilities 
either because the ADA requires it or because the 
injury is job-related, must the employer also provide 
reasonable accommodations for disability caused by 
pregnancy?
 Former EEOC Guidelines:  Yes.  So long as employer 

accommodates any employee who is unable, for example, 
to lift or stand, it must accommodate a pregnant employee.

 Serednyj v. Beverly Healthcare, LLC, 656 F. 3d 540, 547–
552 (7th Cir. 2011) and all other circuit courts:  No.

 Controversy based upon wording of second clause of PDA.
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Young v. United Parcel Service, Inc., 135 S.Ct. 
1338 (U.S. March 25, 2015)

 Plaintiff’s doctor:  No lifting >20 lbs for first 20 weeks 
of pregnancy and >10 lbs thereafter.  Job required 
lifting up to 80 lbs.  Plaintiff asked for a light duty job 
as an accommodation and was refused.

 Employer accommodated lifting restrictions caused 
by a disability under the ADA; by a job-related injury 
to avoid workers’ compensation expenses; and 
where driver lost DOT certification for medical 
reasons.  Other employees who could not driver for 
medical reasons were not accommodated.

 Plaintiff forced to take unpaid leave of absence until 
after child born.

Competing positions as to meaning of 
PDA Second clause

 EEOC/Plaintiff:  PDA “requires an employer to 
provide the same accommodations to workplace 
disabilities caused by pregnancy that it provides to 
workplace disabilities that have other causes but 
have a similar effect on the ability to work.”

 Employer:  PDA requires only that pregnancy be 
treated the same as “other similar” disabilities;  i.e., 
not job related or ADA disabilities. Courts should 
compare the accommodations an employer provides 
to pregnant women with the accommodations it 
provides to others within a facially neutral category 
(such as those with off-the-job injuries) to determine 
whether the employer has violated Title VII.
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Supreme Court’s Decision

 Court adopted a middle ground:  Rejected EEOC’s 
position as creating a “most-favored nation” status 
for pregnancy; rejected UPS position because it did 
not give full effect to the second clause of the PDA.

 Holding:  Where employer has accommodated other 
types of disabilities, but not pregnancy, and the 
employer’s policies impose a significant burden on 
pregnant workers, the court/jury must determine 
whether the employer’s reasons for accommodating 
those other disabilities and not pregnancy are 
sufficiently strong to justify the burden on pregnant 
workers; or—when considered along with the burden 
imposed—do those policies give rise to an inference 
of intentional discrimination.

After Young, Must Pregnancy Disabilities 
be Accommodated?

 Not necessarily – Young decision has made the issue one that 
must be considered on a case-by-case, or employer-by-employer, 
basis.  

 First, does the employer accommodate non-pregnant employees
[in similar jobs?] who are unable to perform their duties for 
medical reasons.

 Second, does the employer have a legitimate non-discriminatory 
reason for the difference in treatment?  Not merely more 
expensive or inconvenient.

 Third, does the employer’s policies create a significant burden on 
pregnant workers? i.e., Most non-pregnant workers are 
accommodated but most pregnant workers are not.

 Finally, are the reasons for the difference in treatment strong 
enough to justify the burden on pregnant workers to avoid an 
inference of intentional discrimination.
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Post – Young Guidance

 Almost no guidance from the case law.

 EEOC revised Guidelines (July 2015): Do little to 
clarify – repeat the Young holding.

 Assessment:  Accommodation only of ADA-disabled 
workers will not give rise to a duty to accommodate 
pregnant employees.  Accommodation also of 
employees with on-the-job injuries probably will not 
give rise to a duty – but might be an issue of fact.

 Accommodation of pregnancy does not import all of 
the ADA requirements into Title VII.  See  Salmon v. 
Applegate Homecare, (D. Utah 2016) 

 Several states (and NYC) have enacted laws requiring 
reasonable accommodation for pregnancy.  E.g., California, 
Illinois, New Jersey, Maryland, Utah

 Reasonable accommodation includes (Cal.): any change in 
the work environment or in the way a job is customarily 
done that is effective in enabling an employee to perform 
the essential functions of a job. In N.J., “for needs related to 
the pregnancy ... Based on the advise of her doctor.”  
Reasonable accommodations include, but are not limited to 
an employer:
1) modifying work practices or policies; 
2) modifying work duties; 
3) modifying work schedules to permit earlier or later hours, or to permit 

more frequent breaks (e.g., to use the restroom); 
4) providing furniture (e.g., stools or chairs) or acquiring or modifying 

equipment or devices; 

State Laws Requiring Reasonable 
Accommodation
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State Laws Mandating Minimum Leave 
for Pregnancy

 A number of states require that employers 
provide a minimum period of unpaid leave for 
disabilities resulting from pregnancy.  This leave 
is in addition to FMLA leave under state and 
federal law.
 WA – 12 weeks
 CA – 4 months
 CT – 16 weeks over two-year period

 Regulations for federal contractors require that 
employees be granted a leave for “a reasonable 
time” with reinstatement for child bearing.  41 
C.F.R. § 60-20.3.

What Result?

 Employee takes 3 months maternity leave.  Due 
to complications during delivery, she needs 
additional time off.  Must the time off be given?

 Employer has 5 clerical employees doing same 
job.  In downsizing, eliminates the job of one of 
the employees who is on maternity leave 
because she is absent.  Problematic?

 Pregnant employee cannot perform lifting 
requirements of job and requests a light duty 
position. Must employer provide her with one?
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Questions?

John J. Myers,
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