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Employer Shared Responsibility

 In general, requires “applicable large employers” 
to offer healthcare coverage that meets certain 
requirements to “full-time” employee (and 
dependents) or face penalties.

 Effective for plan years beginning on or after

January 1, 2015. 
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Applicable Large Employer

 Is the entity an applicable large employer (ALE)?

 50 or more full-time or full-time equivalent 
employees

 Average number of employees and their hours 
of service on business days during the prior 
calendar year determines ALE status for 
current year

 Companies with a common owner or otherwise 
related

Who qualifies as an employee?

 Generally, anyone who performs services for the entity if 
the entity has the right to control what will be done and 
how it will be done

 Examples of types of instructions about how to do work: 

 When and where to do the work.

 What tools or equipment to use.

 What workers to hire or to assist with the work.

 Where to purchase supplies and services.

 What work must be performed by a specified  
individual. 

 What order or sequence to follow.
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Full-Time Employees

 Full-time employee: 30 hours per week or 130 
hours per month

 Full-time equivalent employee: 
All employees who were not full-time employees are taken into account

Step 1:  Calculate aggregate hours for non-full-time employees 
for the month (do not include more than 120 hours for 
any employee).

Step 2: Divide total hours of service from step 1 by 120.

The result is the number of full-time equivalent employees for the month.

Full-Time Employees

 ONLY for purposes of determining if the entity is 
an ALE, seasonal employees can be excluded 
from the calculation.
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Steps to Determine ALE Status

Steps for determining applicable large employer status:

1. Determine the number of full-time employees for each 
calendar month in the prior year.

2. Calculate the number of full-time equivalent employees 
for each month in the prior year.

3. Add the number of full-time and full-time equivalent 
employees for each month of the prior year.

4. Combine the 12 monthly numbers from step 3 and divide 
by 12.

5. If the number obtained from step 4 is 50 or greater, the 
mandate applies for current calendar year.

ALE Example: Subject to Employer 
Shared Responsibility

8

 Company X had 40 full-time employees and 20 part-
time employees at 60 hours each month

• The 20 part-time employees = 10 full-time 
equivalent employees

• 40 FT + 10 FTE = 50 FT/FTE

 Company X is subject to the employer shared
responsibility provisions
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ALE Example: NOT Subject to
Employer Shared Responsibility
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 Company Y had 20 full-time employees and 20 part- time
employees at 60 hours each month

• The 20 part-time employees = 10 full-time-
equivalent employees

• 20 FT plus 10 FTE = 30 FT/FTE

 Company Y is NOT subject to the employer shared
responsibility provisions

Common Owner ALE Example

1
0

 For all of 2015 & 2016, Corp A owns 100% of Corp B
and Corp C

 Number of 2015 FT employees:

Corp A – None

Corp B – 40

Corp C – 60

-------------------------------------

Total – 100

 Corp A + B + C is an ALE for 2016
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2015 Transition Rule

 Employers with less than 100 full-time or full-time 
equivalent employees are not subject to 
employer shared responsibility rules

 ONLY applies for 2015

You’re an ALE, now what?

12

 Generally, a penalty will apply if employer:

• Does not offer coverage to at least 95% of FT employees
(and their dependents, excluding foster, stepchildren and 
spouses) and at least one FT employee receives a premium 
tax credit

OR

• Does offer to at least 95% of FT employees (and their 
dependents), but at least one FT employee receives the
premium tax credit because, for that full-time employee,
coverage was

• not offered

• unaffordable, or

• did not provide minimum value

 2015 Transition relief – 70% of FT employees
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Who are your full-time employees?

 Two definitions of full-time employee

 Generally, 30 hours/week or 130 hours/month

 Two measurement methods:
 Monthly: counting hours

 Problem: could require retroactive coverage

 Look back: employer can set measurement and 
stability periods
 New variable hour and seasonal employees can have a 

special measurement period

Look Back Measurement Method

 Typical measurement and stability period for calendar 
year plan, plan year 2016:

 Measurement: November 1, 2014 – October 31, 2015

 Administrative: November 1, 2015 – December 31, 
2015

 Stability: January 1, 2016 – December 31, 2016
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Look Back Measurement Method Example

 Full-time employee is hired on June 15, 2015.  He is 
provided coverage starting August 1, 2015.  His hours are 
measured from March 1, 2016 – February, 2017 during 
the standard measurement period.  He is found to be full-
time during the standard measurement period.  He is 
provided coverage under the rules for new hires until April 
30, 2017.  Beginning with the May 1, 2017 standard 
stability period, the results of the standard measurement 
period are applied.

Look Back Measurement Method Example
Coverage Offered

Strandard Measurement 

Period Standard Admin Period

Standard Stability 

Period

Jun‐15

Jul‐15

Aug‐15

Sep‐15

Oct‐15

Nov‐15

Dec‐15

Jan‐16

Feb‐16

Mar‐16

Apr‐16

May‐16

Jun‐16

Jul‐16

Aug‐16

Sep‐16

Oct‐16

Nov‐16

Dec‐16

Jan‐17

Feb‐17

Mar‐17

Apr‐17

May‐17

Jun‐17

Jul‐17

Aug‐17

Sep‐17

Oct‐17

Nov‐17

Dec‐17

Jan‐18

Feb‐18

Mar‐18

Apr‐18
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Hours of Service

 Hours of service

 Hour for which paid or entitled to pay

 Special rules for certain unpaid leaves of absence

 Hourly: must count actual hours

 Salaried: May use 8 hours a day, or 40 hours a week

 Can only treat a rehired employee as a “new” employee if 
the break in service is more than 13 weeks

Definition of Affordability and 
Minimum Value

18

 Affordability

• If the employer offers multiple healthcare options, determined using the 
lowest cost self-only coverage

• Three “safe harbors” for determining affordability:

• Cost does not exceed 9.5% of W-2 wages reported in Box 1

• Cost does not exceed 9.5% of employee’s rate of pay 

• Hourly employees: 130 hours * lowest rate of pay

• Salary: 9.5% of monthly salary

• Cost does not exceed 9.5% of federal poverty line ($11,770 for 
2015)

 Minimum value

• Coverage is considered to provide minimum value if the plan covers at least
60% of the total cost of benefits and covers substantial in- patient hospital
and physician services
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W-2 Wage Safe Harbor Example

 Partial year:

 To adjust the W-2 safe harbor for an employee who only works a portion of a 
year, multiply the W-2 wages by a fraction equal to the number of calendar 
months for which coverage was offered over the number of calendar months that 
the employee was employed during the calendar year.  

 If coverage is offered at least one day during a calendar month, or the employee 
is employed at least one day during the month, the month is counted. 

 Compare the adjusted W-2 wages to contributions required for period offered 
coverage.

 Example: Employee starts January 15, works until October 15.  Contribution for self-
only coverage is $100/month.  Offered coverage starting February 1.  Employee works 
40 hours a week at $15/hour.  W-2 wages for the year are $21,600.

 Adjust wages: $21,600 * (9 months offered coverage/10 months worked) = 
$19,440

 9.5% of $19,440 = $1,846.80  

 Cost of coverage was only $900 ($100 * 9 months) for the period, so coverage is 
affordable.

Penalties for Non-Compliance

 Offer to less than 95% (70% for 2015*)

• 1/12 of $2,000 per every FT employee, above 30
threshold

 Offer to at least 95% (70% for 2015*)

• Payment of 1/12 of $3,000 per subsidy-receiving FT 
employee

* 2015 Transition Relief
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Multiemployer Plans

 Employer will not be subject to either penalty if:

 It is required by a CBA or participation agreement to 
make contributions to a multiemployer plan, and

 the plan offers individuals that meet its eligibility 
conditions, coverage that is affordable and that 
provides minimum value, and that covers dependents.

 Requires communication with multiemployer plan to 
determine affordability and minimum value, plan design.

 Affordability can be determined using wages reported to 
the plan, using actual wages or an hourly wage rate 
under the CBA.

Assessment and Payment of Penalties

 Employer will not make a payment with a return

 IRS will determine amount and notify employer

 Employer will have opportunity to respond
before assessment

 IRS will send a notice and demand after 
assessment
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Healthcare Reporting Requirements

 Beginning in 2016, new reporting requirements regarding 
health care coverage become effective. 

 Requires reporting of coverage provided in 2015. 

 The purpose of this reporting is to allow the IRS to 
enforce the employer shared responsibility rules and the 
individual mandate.  

 Forms and instructions have been issued by the IRS 
(Forms 1094-B, 1094-C, 1095-B, 1095-C).

Healthcare Reporting Requirements

 Two separate reporting requirements:

 Essential health coverage reporting (IRC § 6055): 
Providers of essential health coverage (i.e., insurers 
and self-insured plans) must report to the IRS and 
covered individuals regarding healthcare coverage 
provided in 2015.

 Employer shared responsibility reporting (IRC § 6056): 
ALEs must report to the IRS and their full-time 
employees regarding coverage offered in 2015.

 Large, self-insured employer plans are responsible for 
both types of reporting



13

Essential Health Coverage Reporting

 Responsible Entities: Providers of essential health 
coverage, e.g., insurers and self-insured plans.

 In your plan is insured  insurance company is 
responsible for this reporting.

 If the plan is self-insured, and the employer is subject to 
the employer shared responsibility rules  eligible for 
combined reporting on Forms 1094-C and 1095-C.

 If the plan is self-insured, and the employer is not subject 
to the employer shared responsibility rules  report 
essential health coverage using Forms 1094-B and 1095-
B.

Employer Shared Responsibility Reporting

 Responsible Entities: All employers subject to the employer shared 
responsibility rules.

 A Form 1095-C must be created for each employee that was “full-time” (or if 
the plan is a self-insured plan using combined reporting) for any month of the 
calendar year:

 Identifying information: address, social security numbers, ect.

 The months the employee and any dependents were offered coverage.

 Employee’s share of the lowest-cost monthly premium for self-only 
coverage.

 Can also indicate here whether the plan qualifies for a safe-harbor (e.g., 
the multiemployer plan exception).

 The Form 1095-C must be provided to the employee on or before January 31 
of the year following the year of coverage. 

 The first Form 1095-Cs are due February 1, 2016. 
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Employer Shared Responsibility Reporting

 Copies of all 1095-Cs must be provided to the IRS.

 Form 1094-C must also be provided to the IRS:

 Employer contact information.

 Total number of Form 1095-Cs that were sent.

 Full-time and total employee counts.

 Aggregated group members.

 Must be filed with the IRS on or before February 28 
(March 31 if filing electronically) of the year following the 
calendar year of coverage.

 The first Forms 1094-C are due February 29, 2016 (or 
March 31, 2016).

Employers that Contribute
to Multiemployer Plans

 Employer still responsible for reporting on behalf of full-
time employees, however, plans may report on behalf of 
employers.

 Employer  knows whether the employee is full-time

 Plan  knows whether the employee was offered 
coverage

 Will require coordination of information
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Form 1094-C (page 1 of 3)

29

Form 1094-C (page 2 of 3)

20
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Form 1094-C (page 3 of 3)

. 21

Form 1095-C
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Healthcare Reporting Requirements

 Issues to be aware of:

 Systems must have the ability to report on:

 Number of full-time employees each month, and

 Calendar months employees and dependents were offered 
coverage. 

 Must report on a calendar-year basis regardless of plan year.

 Subject to employer shared responsibility reporting even if you are a 
mid-size employer (50-99 full-time employees) that qualifies for the 2015 
transition relief.

 Good faith compliance standard for 2015 reporting done in 2016.

 If you offer a certain levels of coverage to a large percentage of your 
employee population (95%-98%) for all 12 months of the year, you may 
qualify for simplified reporting.

Potential Reporting Penalties

 Up to $100/return, max of $1.5 million

 Waiver available if failure is due to reasonable 
cause and not willful neglect
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Questions?

Heather Stone Fletcher
(412) 566-6112  |   hfletcher@eckertseamans.com
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CADILLAC TAX
(IRC § 4980I)

Michael J. Herzog, Esq.

Presented by:

2002815

WHAT IT IS / FEE DURATION

Cadillac Tax equals

• Permanent annual tax beginning in 2018 on 
employers that provide high-cost benefits through 
an employer-sponsored group health plan.

• Imposed by the Patient Protection and Affordable 
Care Act (PPACA) of 2010.

2
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CADILLAC TAX TARGETS

• “Gold-plated” health plans that have the highest 
premiums which offer the most generous or “richest” 
level of benefits.

• These plans have less restriction on wider provider 
networks and wide menus of covered health services.

 Most expensive healthcare costs such as in vitro 
fertilization.

• These plans in theory drive up medical costs for 
everyone else.
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PURPOSE

• To generate $80 billion over the next 10 years to help finance 
the expansion of health coverage.

• One of the Obamacare revenue raisers.

• Three primary goals:

1) Help finance health reform;

2) Reduce overall healthcare costs; and

3) Address the unequal tax benefit of excluding from taxes the 
value of health insurance. 
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AMOUNT OF THE TAX
• The tax is 40% of the cost of plans that exceed predetermined threshold amounts.

• Cost includes the total premiums paid by both employers and employees, but not 
cost-sharing amounts such as deductibles and copays when care is received.

• For planning purposes, the thresholds for high-cost plans are $10,200 for individual 
coverage, and $27,500 for family coverage.

• These thresholds will be updated for 2018 when final regulations are issued and 
indexed for inflation in future years.

• The thresholds will also be adjusted for:

 High-risk professions such as law enforcement, fire protection and 
construction.

 Group demographics including age and gender.

 For pre-65 retirees and individuals in high-risk professions, 
the threshold amounts are $11,850 for individual coverage 
and $30,950 for family coverage.
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WHO CALCULATES AND PAYS

Group Health Plans:

Insured:  Employers calculate and insurers pay

Self-Funded:  Employers calculate and employers pay

6
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HOW A PLAN’S COST IS 
DETERMINED

• The tax is based on the total cost of each employee’s 
coverage above the threshold amount.

• The cost (“Applicable Coverage”) includes premiums 
paid by both employers and employees plus:

 Employer and employee contributions to Health Care 
Flexible Spending Accounts, Health Reimbursement 
Accounts and Health Savings Accounts

 The cost of onsite medical clinics and wellness programs

 Retiree coverage

 Executive physical program
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BUSINESS / BENEFITS EXCLUDED

A Plan’s cost excludes the following:

 U.S.-issued expatriate plans for most categories of expatriates

 Stand-alone dental

 Stand-alone vision

 Accident coverage

 Disability benefits

 Long-term care insurance

 Employee assistance plans

8



5

OTHER TAX CONSIDERATIONS

1) How will the tax be paid?

 Forms and instructions for paying the tax are not yet available.

2) Is the Cadillac Tax deductible?

 No, it is not tax deductible
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HOW IT WORKS:  EXAMPLES BASED 
ON CURRENT THRESHOLD AMOUNTS

• Self-only coverage

 A $12,000 individual plan would pay an excise tax of $720 per 
covered employee:  

 $12,000 - $10,200 = $1,800 above the $10,200 threshold
 $1,800 x 40% = $720

• Family coverage

 A $32,000 family plan would pay an excise tax of $1,800 per 
covered employee:  

 $32,000 - $27,500 = $4,500 above the $27,500 threshold
 $4,500 x 40% = $1,800

10
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CHARTS TO SHOW HOW THE TAX 
INCREASES AS THE PLAN’S COST DOES

Self-only coverage
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Plan Cost $11,000 $12,000 $13,000 $14,000 $15,000

Tax $320 $720 $1,120 $1,520 $1,920

Percentage 2.9% 6.0% 8.6% 10.9% 12.8%

Family coverage

Plan Cost $28,000 $30,000 $32,000 $34,000 $36,000

Tax $200 $1,000 $1,800 $2,600 $3,400

Percentage 0.7% 3.3% 5.6% 7.6% 9.4%

IRS GUIDANCE

• Notice 2015-16, February 23, 2015

 Primarily addresses the definition of applicable coverage, how to 
determine the cost of applicable coverage and the application of the 
annual dollar limit to the cost of applicable coverage.

• Notice 2015-52, July 30, 2015

 Primarily addresses identification of the entity responsible for the 
tax, notice and payment of the tax, determining the cost of applicable 
coverage, and age and gender adjustments to the thresholds.

• Final regulations to be released soon

12
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IS THE CADILLAC TAX 
REALLY AN ISSUE?

• ABSOLUTELY!  Hitting our Pittsburgh steel employers

• Cadillac Tax is key in Allegheny Technologies lockout last week

 2,000 union workers

 12 plants in 6 states

• 2 other major steel producers covering 30,000 union workers 
where CBA expires in 2 weeks

• Towers Watson predicts:

 48% of companies likely subject to the tax in 2018

 82% could be liable by 2023
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IS THE CADILLAC TAX 
REALLY AN ISSUE?

• Argument:  

 Employers will have to pay 40 cents for every dollar that 
health care premiums exceed $10,200 for individual 
coverage and $27,500 for family coverage.

• Fix:  

 New negotiations during life of CBA if company 
projected escalating premiums trigger the tax.

 Switching to health plans that require workers to pay 
higher deductibles (i.e., Yr. 1 - $3,000 to Yr. 4 - $6,000) 
for family coverage.
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WHERE ARE WE GOING?

• Two vehicles for total repeal of the tax were recently introduced 
in Congress:

 The bipartisan H.R. 2050 Middle Class Health Benefits Tax Repeal Act 
of 2015; and

 H.R. 879 Ax the Tax on Middle Class Americans’ Health Plans Act

• Punishes workers and their employers for having health plans, 
even though the expansion of health plan coverage is a core 
tenant of the ACA.

• Drives everyone into government sponsored health programs and 
away from employment based health plans.
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STAY TUNED

• The Cadillac Tax which has been dubbed the 
“Chevy Tax” by United Steelworkers Union as 
“a tax that’s really falling on the backs of the 
working people.”

• Only time will tell what happens to the Cadillac 
Tax . . . 
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Questions?

Michael J. Herzog, Esq.
(412) 566.6130  |   mherzog@eckertseamans.com


